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Q1.  What are the purposes of the new laws?

A1.  The purposes of the new laws are many but include the following:


a)  To ensure that all full and part-time public K-12 school and intermediate school district and non-public school personnel have their criminal history checked either as a condition of hire or by no later than July 1, 2008;

b)  To ensure that each public K-12 school and intermediate school district and non-public school has the criminal history checked of an individual assigned to regularly and continuously work under contract in any of its schools;

c)  To prevent individuals convicted of certain offenses listed in these new laws ("listed offenses") from working for or in such a school;

d)  To require disclosure when such a school employee is charged with certain offenses;


e)  To give such public and non-public schools the discretion not to hire or to terminate an individual when convicted of an offense other than a listed offense;

f)  To require that the State Board of Education deal with certificated individuals convicted of certain offenses; and


g)  To govern the communication of criminal history record information.

Q2.  What is a criminal history check?
A2.  A criminal history check is when a school requests a "criminal history report" from the criminal records division of the department of state police and through it, a criminal records check through the FBI.
Q3.  What is a criminal history report?

A3.  A criminal history report is a report that contains an individual's "criminal

history record information" which, in turn, is defined as the "date of birth;

fingerprints; photographs, if available; personal descriptions including identifying

marks, scars, amputations, and tattoos; aliases and prior names; social security

number, driver's license number and other identifying numbers; and information

on misdemeanor arrests and convictions and felony arrests and convictions."

Q4. In order for a school to comply with these new laws, must the people to whom

they apply (prospective, conditional, new and existing full and part-time employees

and individuals assigned to regularly and continuously work under a contract in a 

school) consent to have their criminal histories checked and to be fingerprinted?
A4.  Yes, as to full or part-time employee applicants and yes as to existing full and part-time employees and individuals assigned to regularly and continuously work under contract in a school.
The statutes state with respect to applicants as follows:
"An applicant for employment shall give written consent at the time of application for the criminal records division of the department of state police to conduct the criminal records check required" and "[a] board or governing body shall require an individual to submit his or her fingerprints … at the time the individual initially applies for employment with the board or governing body or is initially employed by the board or governing body or is initially assigned to work under contract in any of its schools."
The statutes state with respect to existing employees as follows:

An "individual who, as of December 1, 2005, is either a full-time or part-time employee of the school district, intermediate school district, public school academy, or nonpublic school or is assigned to regularly and continuously work under contract in any of its schools and who either is still a full-time employee on the date that the criminal history and criminal records checks of such individuals are initiated or is still assigned to regularly and continuously work under contract in any applicable schools on that date… shall give written consent for the criminal records division of the department of state police to conduct the criminal history check and criminal records check required under this section and shall submit his or her fingerprints to the department of state police for the purposes of the criminal records check."
Q5.  Explain which offenses require employment or work preclusion or termination and which do not.

A5.  The statutes distinguish between being convicted for "listed offenses" and being convicted for a "felony other than a listed offense."

Being Convicted for a listed offense requires employment or work assignment preclusion or termination.


Being convicted of a felony other than a listed offense also requires employment or work assignment preclusion or termination unless the superintendent or chief administrator and the board or governing body of the school each specifically approve the employment or work assignment in writing.
Q6.  What are the "listed offenses"?

A6.  The listed offenses are:

Violation of MCL 750.145a (Accosting, enticing or soliciting a child less than 16 for immoral purposes)

Violation of MCL 750.145b (Second or subsequent violations of the above statute)
Violation of MCL 750.145c (Involvement in child sexually abusive activity or material, including possession of such material of an unemancipated child less than 18)

Violation of MCL 750.158 (Crime against nature or sodomy if victim is less than 18)

Third or Subsequent Violation of:

MCL 750.167(1)(f) (Indecent or obscene conduct in public place); and/or


MCL 750.335a (Indecent exposure); and/or

A local ordinance substantially the same as either of the above.

Non-juvenile dispositions or adjudications of:


Violation of MCL 750.338 (Gross indecency between males) when victim is less 
than 18


Violation of MCL 750.338a (Gross indecency between females) when victim is 
less than 18


Violation of MCL 750.338b (Gross indecency between a male and a female) 
when victim is less than 18

Violation of MCL 750.349 (Kidnapping) if victim is less than 18

Violation of MCL 750.350 (Kidnapping of child under 14 with intent to detain or conceal child from parent or legal guardian)

Violation of MCL 750.448 (Soliciting or accosting by person 16 or older of person less than 18)

Violation MCL 750.455 (Pandering)

Violation of MCL 750.520b (First degree criminal sexual conduct)

Violation of MCL 750.520c (Second degree criminal sexual conduct)

Violation of MCL 750.520d (Third degree criminal sexual conduct)

Violation of MCL 750.520e (Fourth degree criminal sexual conduct)

Violation of MCL 750.520g (Assault with intent to commit criminal sexual conduct)
Any other violation of a local ordinance or of another state law that by its nature constitutes a sexual offense against a person less than 18

An attempt or conspiracy to commit any of the above

A violation of another Country's, a federal, another state's, a tribal or military law substantially similar to any of the above
Q7.  What does "convicted" mean?

A7.  "Convicted" means 1 of the following:

(i) Having a judgment of conviction or a probation order entered in any court

having jurisdiction over criminal offenses including, but not limited to, a tribal

court or a military court, and including a conviction subsequently set aside under

1965 PA 213, MCL 780.621 to 780.624.

(ii) Either of the following:

(A) Being assigned to youthful trainee status under sections 11 to 15 of

chapter II of the code of criminal procedure, 1927 PA 175, MCL 762.11 to

762.15, before October 1, 2004.

(B) Being assigned to youthful trainee status under sections 11 to 15 of

chapter II of the code of criminal procedure, 1927 PA 175, MCL 762.11 to

762. 15, on or after October 1, 2004 if the individual's status of youthful

trainee is revoked and an adjudication of guilt is entered.

(iii) Having an order of disposition entered under section 18 of chapter XIIA of the probate code of 1939, 1939 PA 288, MCL 712A.18, that is open to the general public under section 28 of chapter XIIA of the probate code of 1939, 1939 PA 288, MCL 712A.28.

(iv) Having an order of disposition or other adjudication in a juvenile matter in another state or country.

Q8.  Can a person be hired without a completed criminal history check?

A8.  Yes, "conditionally."  The statutes provide:

"If the board of a school district or intermediate school district or the governing body of a public school academy or nonpublic school determines it necessary to hire an individual for a particular school year during that school year or within 30 days before the beginning of that school year, the board or governing body may employ the individual as a conditional employee under this subsection without first receiving the [criminal history check] report … if all of the following apply:

(a) The board or governing body requests the criminal history check required … before conditionally employing the individual.

(b) The individual signs a statement identifying all crimes for which he or she has been convicted, if any, and agreeing that, if the [results of the criminal records check] [or] report … is not the same as the individual's statement, [or reveals information that is inconsistent with the individual's statement]his or her employment contract is voidable at the option of the board or governing body… [and] [i]f … voided …, the individual's employment is terminated [no matter what any applicable collective bargaining agreement may say]."
Q9.  Is a criminal records check report the only way a school can get information that a person has been convicted of a "listed offense"?

A9.  No.  The statutes provide as follows:

"If a school official of a school district, intermediate school district, public school academy, or nonpublic school has notice from an authoritative source that an individual has been convicted of a listed offense, the board of the school district or intermediate school district, board of directors of the public school academy, or governing board of the nonpublic school shall take steps to verify that information using public records and if the information is verified using public records shall not employ that individual in any capacity or allow that person to regularly and continuously work under contract in any of its schools."

Q10.  Is a school required to verify a report or notice from an authoritative source before acting upon it?

A10.  Yes.

A school must take steps to verify such information using public records and act upon it only if the information is verified using public records.  The statute governing when such information can be subject to disclosure under the Freedom of Information Act gives school 15 days to verify.
Q11.  Is there a deadline for acting on verified information in a report or notice received from an authoritative source?

A11.  Yes, effectively there is.  The statutes provide that schools must submit a report to the department of education detailing the information received and all actions taken pursuant to or in response to the information within 60 days after receiving the information.

Q12.  Are there disclosure requirements on the part of employees and contracted individuals covered by the statutes for criminal charges and/or convictions apart from the criminal history records check and report process?

A12.  Yes. In addition to the disclosure required above in the "conditional" employment context, the statutes also provide as follows:

Mandatory Disclosures to The Department of Education and School's Administration on Being Charged With Certain Offenses

When a person who has had an initial criminal history check or who is regularly and continuously working under a contract in or for a school, regardless of whether he or she has been checked, is charged with one or more of the following types of offenses (whether under Michigan, another state's, or federal law), the person must, within three days of being arraigned for the offense or offenses, report to the State Department of Education and the superintendent or chief administrator of the district or of the school involved, on an approved form, that he or she has been charged with the offense or offenses.
The types of offenses that must be disclosed within 3 days of being arraigned for a violation of one or more of them are:

(a) Any felony.

(b) Any of the following misdemeanors:

(i) Criminal sexual conduct in the fourth degree or an attempt to commit criminal sexual conduct in the fourth degree.

(ii) Child abuse in the third or fourth degree or an attempt to commit child abuse in the third or fourth degree.

(iii) A misdemeanor involving cruelty, torture, or indecent exposure involving a child.

(iv) A misdemeanor violation of section 7410 of the public health code, 1978 PA 368, MCL 333.7410
.

(v) A violation of section 115, 141a, 145a, 335a, or 359 of the Michigan penal code, 1931 PA 328, MCL 750.115, 750.141a, 750.145a, 750.335a, and 750.359, or a misdemeanor violation of section 81, 81a, or 145d of the Michigan penal code, 1931 PA 328, MCL 750.81, 750.81a, and 750.145d.

(vi) A misdemeanor violation of section 701 of the Michigan liquor control code of 1998, 1998 PA 58, MCL 436.1701.

(vii) Any misdemeanor that is a listed offense.

(c) A violation of a substantially similar law of another state, of a political subdivision of this state or another state, or of the United States.

Mandatory Disclosures to the Court, the Prosecuting Attorney, Superintendent of Public Instruction and to Superintendent or Chief Administrator of School Involved
"[A] person who is employed in any capacity by or is regularly and continuously working under contract in a school district, intermediate school district, public school academy, or nonpublic school [and who also] enters a plea of guilt or no contest to or is the subject of a finding of guilt by a judge or jury of any crime after having been initially charged with [one or more of the following] … crime[s,] … shall [immediately] disclose to the court, on a form prescribed by the state court administrative office, that he or she is employed by or working under contract in a school district, intermediate school district, public school academy, or nonpublic school. The person shall immediately provide a copy of the form to the prosecuting attorney in charge of the case, to the superintendent of public instruction, and to the superintendent or chief administrator of the school district, intermediate school district, public school academy, or nonpublic school."
The types of crimes charged which lead to this kind of disclosure are:

All those listed above; and
Any crime that ends up being the crime for which the person enters a plea of guilt or no contest or which ends up being the subject of a finding of guilt by a judge or jury after the person was initially charged with one or more of the offenses listed above.
Q13.  What is the definition of a felony?
A13.  "Felony" means a violation of a penal law of this state for which the offender may

be punished by imprisonment for more than 1 year or an offense expressly designated by

law to be a felony.

Q14.  What is the definition of a misdemeanor?
A14.  "Misdemeanor" means either of the following:

(i) A violation of a penal law of this state that is not a felony or a violation of an

order, rule, or regulation of a state agency that is punishable by imprisonment or a

fine that is not a civil fine.

(ii) A violation of a local ordinance that substantially corresponds to state law and

that is not a civil infraction.

Q15.  What is the definition of "school property"?

A15.  Means a building, facility, structure, or real property owned, leased, or otherwise controlled by a school, other than a building, facility, structure, or real property that is no longer in use on a permanent or continuous basis, to which either of the following applies:


(i) It is used to impart education instruction.


(ii) It is for use by students not more than 19 years of age for sports or other 
recreational activities.

Q16.  What is the definition of "at school"?

A16.  Means in a classroom, elsewhere on school property, or on a school bus or other school-related vehicle.

Q17.  Can a teacher's teaching certificate be suspended or revoked for offenses as a separate matter from the employment preclusion or termination issue?
A17.  Yes.  

The superintendent of public instruction can suspend a teacher's teaching certificate pending possible revocation upon the certificate holder's conviction of any of the following:

(a) Any felony.

(b) Any of the following misdemeanors:

(i) Criminal sexual conduct in the fourth degree or an attempt to commit criminal sexual conduct in the fourth degree.

(ii) Child abuse in the third or fourth degree or an attempt to commit child abuse in the third or fourth degree.

(iii) A misdemeanor involving cruelty, torture, or indecent exposure involving a child.

(iv) A misdemeanor violation of section 7410 of the public health code, 1978 PA 368, MCL 333.7410.

(v) A violation of section 115, 141a, 145a, 335a, or 359 of the Michigan penal code, 1931 PA 328, MCL 750.115, 750.141a, 750.145a, 750.335a, and 750.359, or a misdemeanor violation of section 81, 81a, or 145d of the Michigan penal code, 1931 PA 328, MCL 750.81, 750.81a, and 750.145d.

(vi) A misdemeanor violation of section 701 of the Michigan liquor control code of 1998, 1998 PA 58, MCL 436.1701.

(vii) Any misdemeanor that is a listed offense.

(c) A violation of a substantially similar law of another state, of a political subdivision of this state or another state, or of the United States.

The superintendent of public instruction shall summarily suspend a teacher's teaching certificate pending a hearing upon the holder's conviction of any one or more of the following:
(a) Criminal sexual conduct in any degree, assault with intent to commit criminal sexual conduct, or an attempt to commit criminal sexual conduct in any degree.

(b) Felonious assault on a child, child abuse in the first degree, or an attempt to commit child abuse in the first degree.

(c) Cruelty, torture, or indecent exposure involving a child.

(d) A violation of section 7401(2)(a)(i), 7403(2)(a)(i), 7410, or 7416 of the public health code, 1978 PA 368, MCL 333.7401, 333.7403, 333.7410, and 333.7416. 

(e) A violation of section 83, 89, 91, 145a, 145b, 145c, 316, 317, 350, 448, 455, or 529 of the Michigan penal code, 1931 PA 328, MCL 750.83, 750.89, 750.91, 

750.145a, 750.145b, 750.145c, 750.316, 750.317, 750.350, 750.448 750.455, and 750.529, or a felony violation of section 145d of the Michigan penal code, 1931 PA 328, MCL 750.145d. 

(f) A violation of section 158 of the Michigan penal code, 1931 PA 328, MCL 750.158
, if a victim is an individual less than 18 years of age.

(g) Except for a juvenile disposition or adjudication, a violation of section 338, 338a, or 338b of the Michigan penal code, 1931 PA 328, MCL 750.338
, 750.338a
, and 750.338b
, if a victim is an individual less than 18 years of age.

(h) A violation of section 349 of the Michigan penal code, 1931 PA 328, MCL 750.349
, if a victim is an individual less than 18 years of age.

(i) An offense committed by a person who was, at the time of the offense, a sexually delinquent person as defined in section 10a of the Michigan penal code, 1931 PA 328, MCL 750.10a
.

(j) Any other crime that is a listed offense.

(k) An attempt or conspiracy to commit an offense listed in subdivision (a), (e), (f), (g), (h), (i) or (j).
(l) A violation of a substantially similar law of another state, of a political subdivision of this state or another state, or of the United States.

(m) Any other crime listed in subsection (1), if the superintendent of public instruction determines the public health, safety, or welfare requires emergency action based on the circumstances underlying the conviction.

Once a hearing has occurred, the superintendent of public instruction can not take further action against a teaching certificate unless the superintendent of public instruction finds that the conviction is reasonably and adversely related to the person's present fitness to serve in an elementary or secondary school in this state or that the conviction demonstrates that the person is unfit to teach in an elementary or secondary school in this state.
Q18.  What is the definition of conviction for the purposes of the State Department of Education certificate suspension/revocation provisions?

A18.  "Conviction" means a judgment entered by a court upon a plea of guilty, guilty but mentally ill, or nolo contendere or upon a jury verdict or court finding that a defendant is guilty or guilty but mentally ill.

Q19.  Has the Teacher Tenure Act been amended to reflect any of the new criminal history check laws?
A19. Yes.  The Teacher Tenure Act has been amended to provide that a conviction of a "listed Offense" or a violation of one of the crimes for which a teaching certificate can be suspended or revoked is considered to be reasonably and adversely related to the ability of the person to serve in an elementary or secondary school and is sufficient grounds to support the discharge or demotion of a teacher on continuing tenure.
Q.20.  Who must pay the cost of a criminal history check, fingerprinting and report pursuant to the new laws?

A20.  The answer to this question is not provided in those laws. Consult with your employer.  Generally. where new or existing contractors are concerned, the answer to this question depends on what has been or could be negotiated in the contract or contracts involved.  Where prospective employees or volunteers are concerned, the answer to this question is that it is up to the employer.  Where hired or existing employees are concerned, the answer to this question could be a matter of collective bargaining or existing collectively bargained or other types of employment contracts, an employer's policies and or practices.  There is also a little known, older provision which provides, in part, as follows:

750.354a. Compelling employees returning to work after absences to pay cost of medical examinations, photographing or finger printing

It shall be unlawful for any employer in the state of Michigan to compel newly hired employees or employees reporting back to work after a furlough or leave of absence to pay the cost of a medical examination or to pay for being photographed and finger printed, when requested by the employer.

The ultimate effect this statute has on the answer to the question is undetermined at this time with respect to the contexts discussed above and would require a specific opinion from an attorney.  The prevailing view is that this statute does not affect any aspect of the question where prospective hires, nonemployees and contractors are concerned.  Finally and with respect to the cost of implementing the new laws, the State has not indicated that any additional funding will be forthcoming to specifically cover the cost.

Q21.  Who do the new laws apply to?

A.21.  To all full and part-time public K-12 or intermediate school district and non-public school employees and to every  individual assigned to regularly and continuously work under contract in any of  [a public school district's, public school academy's, intermediate school district's or nonpublic school's] … schools"

The laws except from their total coverage certain persons (essentially, students employed by schools) and further define the contractors they apply to as follows:
[The full criminal history background check requirements] do… not apply to an individual who is being employed by or assigned to regularly and continuously work under contract in a school of a school district, intermediate school district, public school academy, or nonpublic school if the individual is not more than 19 years of age and is enrolled as a general education pupil of the school district, intermediate school district, public school academy, or nonpublic school or is not more than 26 years of age and is enrolled in special education programs or services in the school district, intermediate school district, public school academy, or nonpublic school. However, before employing the individual or assigning the individual to regularly and continuously work under contract in a school, the school district, intermediate school district, public school academy, or nonpublic school shall perform a criminal history check on that person using the department of state police's internet criminal history access tool (ICHAT). If a search of the department of state police's ICHAT reveals that the individual has been convicted of a listed offense, then the school district, intermediate school district, public school academy, or nonpublic school shall take steps to verify that information using public records and if the information is verified using public records, shall not employ the individual in any capacity, as provided under section 1230c, and shall not allow the individual to regularly and continuously work under contract in any of its schools. If a search of the department of state police's ICHAT reveals that the individual has been convicted of a felony other than a listed offense, then the school district, intermediate school district, public school academy, or nonpublic school shall take steps to verify that information using public records and, if the information is verified using public records, shall  not employ the individual in any capacity or allow the individual to regularly and continuously work under contract in any of its schools unless the superintendent or chief administrator and the board or governing body of the school district, intermediate school district, public school academy, or nonpublic school each specifically approves the employment or work assignment in writing.

"Regularly and continuously work under contract" means any of the following:

(i) To work at school on a more than intermittent or sporadic basis as an owner or employee of an entity that has a contract with a school district, intermediate school district, public school academy, or nonpublic school to provide food, custodial, transportation, counseling, or administrative services, or to provide instructional services to pupils or related and auxiliary services to special education pupils.

(ii) To work at school on a more than intermittent or sporadic basis as an individual under a contract with a school district, intermediate school district, public school academy, or nonpublic school to provide food, custodial, transportation, counseling, or administrative services, or to provide instructional services to pupils or related and auxiliary services to special education pupils.

(The statute does not define the terms "intermittent or sporadic."  Those terms are variously defined in dictionaries as follows:

Intermittent:  Coming and going at intervals, not continuous, occasional.
Sporadic:  occurring occasionally, singly, or in irregular or random instances, synonymous with infrequent.

However, some of  language from the Sex Offenders Registration Act [SORA] might be helpful in getting at what the legislature intended by creating the intermittent or sporadic exception.  In the portion of SORA pertaining to the reporting requirements for sex offenders working for institutions of higher education, the legislature has tied the reporting requirement to situations where the person's position "will require that he or she be present on … campus for 14 or more consecutive days or 30 or more total days in a calendar year."  MCL 28.724a.
Reliance on these distinctions as determinative of what  is sporadic and intermittent or what is continuous would be ill advised without further consultation as the clear intent of the statute counsels that administrations err on the side of requiring background checks rather than risk waiving them.)

Unless obvious by virtue of the above, statutory language your administration must determine the applicability of the statutes to a particular individual and this, in turn, could require consultation with other officials and professionals.

Q22.  Are the pre-existing provisions relating to prior employer reports of unprofessional conduct unchanged by the new statutes? 
A22.  Yes. 

Q23.  Are there restrictions on the disclosure of criminal history background check results?

A23.  Yes.  The statutes (MCL 380.1230, 1230a 1230b, 1230g and 1230h)  provide (see also the answer to question 19 below on convictions which have been set aside):

MCL 380.1230
Criminal history record information received from the criminal records division of the department of state police under subsection (8) shall be used by a school district, intermediate school district, public school academy, or nonpublic school only for the purpose of evaluating an individual's qualifications for employment or assignment in the position for which he or she has applied or been assigned and for the purposes of subsections (3), (4), (5), and (12). A member of the board of a district or of the governing body of a public school academy or nonpublic school or an employee of a district, public school academy, or nonpublic school shall not disclose the report or its contents received under this section, except a misdemeanor conviction involving sexual or physical abuse or any felony conviction, to any person who is not directly involved in evaluating the applicant's qualifications for employment or assignment. However, for the purposes of subsections (4) and (5), a person described in this subsection may confirm to an employee of another district, public school academy, or nonpublic school that a report under subsection (8) has revealed that an individual does not have any criminal history or may disclose that no report under subsection (8) has been received concerning the individual, and for the purposes of subsections (4), (5), and (12), a person described in this subsection may provide a copy of the report under subsection (8) concerning the individual to an appropriate representative of another district, public school academy, or nonpublic school. For an individual who is regularly and continuously working under contract, if the individual agrees in writing, a district, public school academy, or nonpublic school may provide a copy of the results received under this section concerning the individual to an appropriate representative of the individual' s employer. A representative of the individual's employer who receives a copy of a report, or receives results of a report from another source as authorized by this subsection, shall not disclose the report or its contents or the results of the report to any person outside of the employer's business or to any of the employer's personnel who are not directly involved in evaluating the individual's qualifications for employment or assignment. A person who violates this subsection is guilty of a misdemeanor punishable by a fine of not more than $10,000.00, but is not subject to the penalties under section 380.1804. 
MCL 380.1230a:

The results of a criminal records check under this section shall be used by a school district, intermediate school district, public school academy, or nonpublic school only for the purpose of evaluating an individual's qualifications for employment or assignment in the position for which he or she has applied or been assigned and for the purposes of subsections (3), (4), (5), and (12). A member of the board of a district or of the governing body of a public school academy or nonpublic school or an employee of a district, public school academy, or nonpublic school shall not disclose those results received under this section, except a misdemeanor conviction involving sexual or physical abuse or any felony conviction, to any person who is not directly involved in evaluating the individual's qualifications for employment or assignment. However, for the purposes of subsections (4), (5), and (12) a person described in this subsection may provide a copy of the results received under this section concerning the individual to an appropriate representative of another district, public school academy, or nonpublic school. For an individual who is regularly and continuously working under contract, if the individual agrees in writing, a district, public school academy, or nonpublic school may provide a copy of the results received under this section concerning the individual to an appropriate representative of the individual's employer. A representative of the individual's employer who receives a copy of the results, or receives the results from another source as authorized by this subsection, shall not disclose the results to any person outside of the employer's business or to any of the employer's personnel who are not directly involved in evaluating the individual's qualifications for employment or assignment. A person who violates this subsection is guilty of a misdemeanor punishable by a fine of not more than $10,000.00, but is not subject to the penalties under section 380 1804. 
MCL 380.1230b:

Information received under this section shall be used by a school district, local act school district, public school academy, intermediate school district, or nonpublic school only for the purpose of evaluating an applicant's qualifications for employment in the position for which he or she has applied. Except as otherwise provided by law, a board member or employee of a school district, local act school district, public school academy, intermediate school district, or nonpublic school shall not disclose the information to any person, other than the applicant, who is not directly involved in the process of evaluating the applicant's qualifications for employment. A person who violates this subsection is guilty of a misdemeanor punishable by a fine of not more than $10,000.00, but is not subject to the penalties under section 380.1804.

MCL 380.1230d

If a person submits a report that he or she has been charged with a crime, as required under subsection (1), and the person is subsequently not convicted of any crime after the completion of judicial proceedings resulting from that charge, then the person may request the department and the school district, intermediate school district, public school academy, or nonpublic school to delete the report from its records concerning the person. Upon receipt of the request from the person and of documentation verifying that the person was not convicted of any crime after the completion of judicial proceedings resulting from that charge, the department or a school district, intermediate school district, public school academy, or nonpublic school shall delete the report from its records concerning the person.
MCL 380.1230g:
The results of a criminal history check and criminal records check under this section shall be used by a school district, intermediate school district, public school academy, or nonpublic school only for the purpose of evaluating an individual's qualifications for employment or assignment in his or her position and for the purposes of subsections (2) and (3). A member of the board of a school district or intermediate school district, of the board of directors of a public school academy, or of the governing body of a nonpublic school or an employee of a district, public school academy, or nonpublic school shall not disclose those results received under this section, except a misdemeanor conviction involving sexual or physical abuse or any felony conviction, to any person who is not directly involved in evaluating the individual's qualifications for employment or assignment. However, for the purposes of subsections (2) and (3), a person described in this subsection may provide a copy of the results received under this section concerning the individual to an appropriate representative of another district, public school academy, or nonpublic school. For an individual who is regularly and continuously working under contract, if the individual agrees in writing, a district, public school academy, or nonpublic school may provide a copy of the results received under this section concerning the individual to an appropriate representative of the individual's employer. A representative of the individual's employer who receives a copy of the results, or receives the results from another source as authorized by this subsection, shall not disclose the results to any person outside of the employer's business or to any of the employer's personnel who are not directly involved in evaluating the individual's qualifications for employment or assignment. A person who violates this subsection is guilty of a misdemeanor punishable by a fine of not more than $10,000.00, but is not subject to the penalties under section 380.1804. 
MCL 380.1230h

(1) A record prepared by a state agency under section 1230d(7), 1535a(15), or 1539b(15) is exempt from disclosure under the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246. However, subject to subsections (2) and (3), a record described in this subsection is only exempt from disclosure as provided in this subsection until the expiration of 15 business days after the date the record is received by a school district, intermediate school district, public school academy, or nonpublic school.

(2) If information described in subsection (1) is determined during the 15 business days exemption period to be inaccurate, then that information is exempt from disclosure under the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246.

(3) After the 15 business days exemption period under subsection (1), all of the following apply:

(a) A state agency shall disclose information in a record described in 

subsection (1) if the information concerns a conviction that is the type of conviction that is allowed to be disclosed to the public under section 1230(10), 1230a(8), or 1230g(6).

(b) If the information concerns a type of conviction other than a conviction described in subdivision (a), the information is exempt from disclosure under the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246. However, a state agency shall disclose the information to the public upon request, sorted and identified by school district, intermediate school district, public school academy, or nonpublic school, except that the state agency shall ensure that the information does not include any personal identifying information.

(4) This section does not affect any other rights, duties, or exemptions under the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246, or under any other law.

Q24.  Can a school covered by the statutes provide a copy of a report on an individual regularly and continuously working under a contract?

A24.  Yes, if the individual has agreed or agrees in writing.

Q25.  What is the definition of a "misdemeanor conviction involving sexual or physical abuse"?

A25.  "Misdemeanor conviction involving sexual or physical abuse" includes, but is not limited to, a misdemeanor conviction for a listed offense; a misdemeanor conviction for violation of section 617a of the Michigan vehicle code, 1949 PA 300, MCL 257.617a;
 a misdemeanor conviction for violation of section 701 of the Michigan liquor control code of 1998, 1998 PA 58, MCL 436.1701;
 a misdemeanor conviction for violation of section 81, 81a, 81c, 90c, 136b, 141a, 145, 145d, 145n, 233, 335a, or 411h of the Michigan penal code, 1931 PA 328, MCL 750.81, 750.81a, 750.81c, 750.90c, 750.136b, 750.141a, 750.145, 750.145d, 750.145n, 750.233, 750.335a, and 750.411h;
 a misdemeanor conviction of section 6 of 1979 PA 53, MCL 752.796;
 or a misdemeanor conviction for violation of a substantially similar law of another state, of a political subdivision of this state or another state, or of the United States.


Q26.  After someone has been checked and unconditionally employed, when does that person have to be checked again?
A26.  If the criminal history check required under this section has been completed for a particular individual and the results reported to a school district, intermediate school district, public school academy, or nonpublic school as provided under this section, then another criminal history check is not required under this section for that individual as long as the individual remains employed with no separation from service by any school district, intermediate school district, public school academy, or nonpublic school in this state or remains regularly and continuously working under contract with no separation from service for the same employer in any school district, intermediate school district, public school academy, or nonpublic school in this state. For the purposes of this subsection, an employee is not considered to have a separation from service in any of the following circumstances:
(a) The employee is laid off or placed on a leave of absence by his or her employer and returns to active employment with the same employer within 1 year after being laid off or placed on the leave of absence.
(b) The employee transfers to another school district, intermediate school district, public school academy, or nonpublic school and remains continuously employed by any school district, intermediate school district, public school academy, or nonpublic school in this state.


Q27.  What happens to a report after it has been received by a school?

A27.  A school district, intermediate school district, public school academy, or nonpublic school that receives a report from the department of state police pursuant to these statutes must retain that report in the individual's employment records.
Q28.  Do schools covered by the statutes have any obligations to get or report or supplement record information on an individual who has already been background checked in accordance with the statutes?

A28.  Yes.

If an individual is an applicant for employment in a different school district, intermediate school district, public school academy, or nonpublic school than the one that originally received the results of the criminal history check or that currently is in possession of the results of the criminal history check, or is being assigned to regularly and continuously work under contract in a different school district, intermediate school district, public school academy, or nonpublic school than the one that originally received the results of the criminal history check or that currently is in possession of the results of the criminal history check, then all of the following apply:
(a) If the results of the individual's criminal history check have not already been forwarded to the new school district, intermediate school district, public school academy, or nonpublic school, the new school district, intermediate school district, public school academy, or nonpublic school shall request the school district, intermediate school district, public school academy, or nonpublic school that has the results to forward them to the new school district, intermediate school district, public school academy, or nonpublic school. Upon receipt of such a request, a school district, intermediate school district, public school academy, or nonpublic school that has the results shall forward them to the requesting school district, intermediate school district, public school academy, or nonpublic school.
(b) If the results of the individual's criminal history check are not received by the new school district, intermediate school district, public school academy, or nonpublic school under this subsection or otherwise, then this section applies to the individual to the same extent as if he or she has had a separation from service.
(c) If the results of the individual's criminal history check are received by the new school district, intermediate school district, public school academy, or nonpublic school under this subsection or otherwise, then that school district, intermediate school district, public school academy, or nonpublic school shall perform a criminal history check on that individual using the department of state police's internet criminal history access tool (ICHAT), ensuring that this criminal history check is based on the personal identifying information, including at least the individual's name, sex, and date of birth, that was associated with the results received from the previous school district, intermediate school district, public school academy, or nonpublic school.
(d) If the search of the department of state police's ICHAT under subdivision (c) reveals that the individual has been convicted of a listed offense, then the school district, intermediate school district, public school academy, or nonpublic school shall take steps to verify that information using public records and, if the information is verified using public records, shall not employ the individual in any capacity, as provided under section 1230c, and shall not allow the individual to regularly and continuously work under contract in any of its schools. If a search of the department of state police's ICHAT under subdivision (c) reveals that the individual has been convicted of a felony other than a listed offense, then the school district, intermediate school district, public school academy, or nonpublic school shall take steps to verify that information using public records and, if the information is verified using public records, shall not employ the individual in any capacity or allow the individual to regularly and continuously work under contract in any of its schools unless the superintendent or chief administrator and the board or governing body, if any, of the school district, intermediate school district, public school academy, or nonpublic school each specifically approves the employment or work assignment in writing.
Q29.  What if a person's conviction has been set aside?

A29.  As the statutes on setting aside convictions expressly state, if a felony conviction for other than a listed or traffic offense has been set aside, the record of the prior conviction is not subject to disclosure and the person whose conviction was set aside is to  "be considered not to have been previously convicted" with respect to such a conviction which has been set aside.
The statutes governing the setting aside of convictions were not coordinated with the new criminal history check statutes and until they are, they do appear to conflict in terms of the intent of the newer statutes.

The statutes governing the setting aside of a conviction provide:

SETTING ASIDE CONVICTIONS 

780.621. Motion to set aside conviction; time for filing and contents of application; fee; notification to and right to contest or appear of attorney general, prosecuting attorney, and victim of assaultive crime or serious misdemeanor; hearing; order

(1) Except as provided in subsection (2), a person who is convicted of not more than 1 offense may file an application with the convicting court for the entry of an order setting aside the conviction.

(2) A person shall not apply to have set aside, and a judge shall not set aside, a conviction for a felony for which the maximum punishment is life imprisonment or an attempt to commit a felony for which the maximum punishment is life imprisonment, a conviction for a violation or attempted violation of section 520c, 520d, or 520g of the Michigan penal code, 1931 PA 328, MCL 750.520c, 750.520d, and 750.520g, {criminal sexual conduct offenses] or a conviction for a traffic offense.

(3) An application shall not be filed until at least 5 years following imposition of the sentence for the conviction that the applicant seeks to set aside or 5 years following completion of any term of imprisonment for that conviction, whichever occurs later.

(4) The application is invalid unless it contains the following information and is signed under oath by the person whose conviction is to be set aside:

(a) The full name and current address of the applicant.

(b) A certified record of the conviction that is to be set aside.

(c) A statement that the applicant has not been convicted of an offense other than the one sought to be set aside as a result of this application.

(d) A statement as to whether the applicant has previously filed an application to set aside this or any other conviction and, if so, the disposition of the application.

(e) A statement as to whether the applicant has any other criminal charge pending against him or her in any court in the United States or in any other country.

(f) A consent to the use of the nonpublic record created under section 3 to the extent authorized by section 3. 

(5) The applicant shall submit a copy of the application and 2 complete sets of fingerprints to the department of state police. The department of state police shall compare those fingerprints with the records of the department, including the nonpublic record created under section 3, and shall forward a complete set of fingerprints to the federal bureau of investigation for a comparison with the records available to that agency. The department of state police shall report to the court in which the application is filed the information contained in the department's records with respect to any pending charges against the applicant, any record of conviction of the applicant, and the setting aside of any conviction of the applicant and shall report to the court any similar information obtained from the federal bureau of investigation. The court shall not act upon the application until the department of state police reports the information required by this subsection to the court.

(6) The copy of the application submitted to the department of state police under subsection (5) shall be accompanied by a fee of $50.00 payable to the state of Michigan which shall be used by the department of state police to defray the expenses incurred in processing the application.

(7) A copy of the application shall be served upon the attorney general and upon the office of the prosecuting attorney who prosecuted the crime, and an opportunity shall be given to the attorney general and to the prosecuting attorney to contest the application. If the conviction was for an assaultive crime or a serious misdemeanor, the prosecuting attorney shall notify the victim of the assaultive crime or serious misdemeanor of the application pursuant to section 22a or 77a of the crime victim's rights act, 1985 PA 87, MCL 780.772a and 780.827a. The notice shall be by first-class mail to the victim's last known address. The victim has the right to appear at any proceeding under this act concerning that conviction and to make a written or oral statement.

(8) Upon the hearing of the application the court may require the filing of affidavits and the taking of proofs as it considers proper.

(9) If the court determines that the circumstances and behavior of the applicant from the date of the applicant's conviction to the filing of the application warrant setting aside the conviction and that setting aside the conviction is consistent with the public welfare, the court may enter an order setting aside the conviction. The setting aside of a conviction under this act is a privilege and conditional and is not a right.

(10) As used in this section:

(a) "Assaultive crime" means that term as defined in section 9a of chapter X of the code of criminal procedure, 1927 PA 175, MCL 770.9a.

(b) "Serious misdemeanor" means that term as defined in section 61 of the crime victim's rights act, 1985 PA 87, MCL 780.811.

(c) "Victim" means that term as defined in section 2 of the crime victim's rights act, 1985 PA 87, MCL 780.752.

780.621a. Definitions

As used in this act:

(a) "Conviction" means a judgment entered by a court upon a plea of guilty, guilty but mentally ill, or nolo contendere, or upon a jury verdict or court finding that a defendant is guilty or guilty but mentally ill.

(b) "Traffic offense" means a violation of the Michigan vehicle code, Act No. 300 of the Public Acts of 1949, being sections 257.1 to 257.923 of the Michigan Compiled Laws, or a local ordinance substantially corresponding to that act, which violation involves the operation of a vehicle and at the time of the violation is a felony or misdemeanor.

780.622. Entry of order; effect

(1) Upon the entry of an order pursuant to section 1, the applicant, for purposes of the law, shall be considered not to have been previously convicted, except as provided in this section and section 3 (applies to "listed" offenders). 

(2) The applicant is not entitled to the remission of any fine, costs, or other money paid as a consequence of a conviction that is set aside.

(3) If the conviction set aside pursuant to this act is for a listed offense as defined in section 2 of the sex offenders registration act, the applicant is considered to have been convicted of that offense for purposes of the sex offenders registration act.

(4) This act does not affect the right of the applicant to rely upon the conviction to bar subsequent proceedings for the same offense.

(5) This act does not affect the right of a victim of a crime to prosecute or defend a civil action for damages.

(6) This act does not create a right to commence an action for damages for incarceration under the sentence that the applicant served before the conviction is set aside pursuant to this act.

780.623. Entry of order; nonpublic record; disclosure

(1) Upon the entry of an order pursuant to section 1, the court shall send a copy of the order to the arresting agency and the department of state police.

(2) The department of state police shall retain a nonpublic record of the order setting aside a conviction and of the record of the arrest, fingerprints, conviction, and sentence of the applicant in the case to which the order applies. Except as provided in subsection (3), this nonpublic record shall be made available only to a court of competent jurisdiction, an agency of the judicial branch of state government, a law enforcement agency, a prosecuting attorney, the attorney general, or the governor upon request and only for the following purposes:

(a) Consideration in a licensing function conducted by an agency of the judicial branch of state government.

(b) To show that a person who has filed an application to set aside a conviction has previously had a conviction set aside pursuant to this act.

(c) The court's consideration in determining the sentence to be imposed upon conviction for a subsequent offense that is punishable as a felony or by imprisonment for more than 1 year.

(d) Consideration by the governor if a person whose conviction has been set aside applies for a pardon for another offense.

(e) Consideration by a law enforcement agency if a person whose conviction has been set aside applies for employment with the law enforcement agency.

(f) Consideration by a court, law enforcement agency, prosecuting attorney, or the attorney general in determining whether an individual required to be registered under the sex offenders registration act has violated that act, or for use in a prosecution for violating that act.

(3) A copy of the nonpublic record created under subsection (2) shall be provided to the person whose conviction is set aside under this act upon payment of a fee determined and charged by the department of state police in the same manner as the fee prescribed in section 4 of the freedom of information act, Act No. 442 of the Public Acts of 1976, being section 15.234 of the Michigan Compiled Laws.

(4) The nonpublic record maintained under subsection (2) is exempt from disclosure under the freedom of information act, Act No. 442 of the Public Acts of 1976, being sections 15.231 to 15.246 of the Michigan Compiled Laws.
(5) Except as provided in subsection (2), a person, other than the applicant, who knows or should have known that a conviction was set aside under this section and who divulges, uses, or publishes information concerning a conviction set aside under this section is guilty of a misdemeanor punishable by imprisonment for not more than 90 days or a fine of not more than $500.00, or both.

780.624. Maximum number of convictions set aside

A person may have only 1 conviction set aside under this act.
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� Drug dealing to certain minors or near schools.


� As listed, these offenses are, respectively:


Breaking and entering;


Consumption of alcohol/drugs by minors and at social gatherings;


Soliciting a child for immoral purposes;


Indecent exposure;


Theft or defacing of construction materials;


Domestic assault and battery;


Assault; and


Internet use for purpose of committing a crime against a minor.


� Drug dealing to certain minors or near schools.


� As listed, these offenses are, respectively:


Breaking and entering;


Consumption of alcohol/drugs by minors and at social gatherings;


Soliciting a child for immoral purposes;


Indecent exposure;


Theft or defacing of construction materials;


Domestic assault and battery;


Assault; and


Internet use for purpose of committing a crime against a minor.


� These listed crimes are, respectively:


Unlawful manufacture, delivery, possession of controlled substances;


Possession of controlled substances;


Drug dealing to certain minors or near schools; and


Using minors to commit felonies.


� These listed crimes are, respectively:


Assault with intent to murder;


Assault with intent to rob/steal;


Attempt to murder;


Soliciting a child for immoral purposes;


Accosting, enticing or soliciting a child for immoral purposes – 2nd and subsequent offenses;


Child sexually abusive activity or material;


First degree murder;


Second degree murder;


Kidnapping child under 14;


Soliciting and accosting for prostitution or lewd or immoral act by someone over 16; 


Pandering for prostitution;


Armed robbery; and


Internet use for purpose of committing crime against minor.


� Crime against nature or sodomy.


� Gross indecency between male persons.


� Gross indecency between female persons.


� Gross indecency between male and female persons.


� Kidnapping.


�750.10a. Sexually delinquent person.


The term "sexually delinquent person" when used in this act shall mean any person whose sexual behavior is


characterized by repetitive or compulsive acts which indicate a disregard of consequences or the recognized rights of


others, or by the use of force upon another person in attempting sex relations of either a heterosexual or homosexual


nature, or by the commission of sexual aggressions against children under the age of 16.


� Leaving the scene of/failing to report a traffic accident.


� Selling or furnishing alcohol to a minor.


� The listed offenses are, in order, 1)Assault, assault and battery and domestic assault; 2)Assault and infliction of serious injury; 3)Threats, assaults and batteries against Family Independence Agency employees; 4)Commission of grossly negligent act against pregnant individual; 5)Child abuse; 6) Consumption or possession of alcohol by minors or controlled substances at social gatherings; 7)Contributing to the neglect or delinquency of children; 8)Internet use for purpose of committing crime against minor; 9) Vulnerable adult abuse; 10)Intentionally pointing or aiming firearm at another; 11) Indecent exposure; 12)Stalking.


� Use of computers to commit, solicit, attempt, etc., a crime.
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