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I.  Open Meetings Act (OMA)

A.  Legal Requirements


The Open Meetings Act, MCL § 15.261 et. seq., governs the minimal procedures to be followed and rules of the road for meetings held by public bodies and it supercedes any public body's rules, ordinances, resolutions, charters, etc., to the contrary.  However, the Act specifically provides that public bodies can resolve to be even more open than even the Act requires. The Act states: 

After the effective date of this act [3/31/77], nothing in this act shall prohibit a public body from adopting an ordinance, resolution, rule, or charter provision which would require a greater degree of openness relative to meetings of public bodies than the standards provided for in this act. 


The primary purpose of the Open Meetings Act is to ensure that decisions and deliberations toward a decision of a public body are conducted at meetings open to the public.  Closed session meetings of a public body are, therefore, prohibited unless specifically permitted by the Act.


The definitions that govern with respect to the Act are:


(a)
“Public body” means any state or local legislative or governing body, including a board, commission, committee, subcommittee, authority, or council, that is empowered by state constitution, statute, charter, ordinance, resolution, or rule to exercise governmental or proprietary authority or perform a governmental or proprietary function; a lessee of such a body performing an essential public purpose and function pursuant to the lease agreement; or the board of a nonprofit corporation formed by a city under section 4o of the home rule city act, 1909 PA 279, MCL 117.4o. 


(b)
“Meeting” means the convening of a public body at which a quorum is present for the purpose of deliberating toward or rendering a decision on a public policy, or any meeting of the board of a nonprofit corporation formed by a city under section 4o of the home rule city act, 1909 PA 279, MCL 117.4o. 


(c)
“Closed session” means a meeting or part of a meeting of a public body that is closed to the public. 


(d)
“Decision” means a determination, action, vote, or disposition upon a motion, proposal, recommendation, resolution, order, ordinance, bill, or measure on which a vote by members of a public body is required and by which a public body effectuates or formulates public policy. 


The rest of the provisions of the Act state:
Presumption of Open Meetings

All meetings of a public body shall be open to the public and shall be held in a place available to the general public.
 

All persons shall be permitted to attend any meeting except as otherwise provided in this act. 

The right of a person to attend a meeting of a public body includes the right to tape-record, to videotape, to broadcast live on radio, and to telecast live on television the proceedings of a public body at a public meeting. 

The exercise of this right shall not be dependent upon the prior approval of the public body. 

However, a public body may establish reasonable rules and regulations in order to minimize the possibility of disrupting the meeting. 

Presumption of Open Meetings for Deliberations

All deliberations of a public body constituting a quorum of its members shall take place at a meeting open to the public except as elsewhere provided in this Act. 

All Decisions to be made in Open Meetings

All decisions of a public body shall be made at a meeting open to the public.

Attendance/Participation

A person shall not be required as a condition of attendance at a meeting of a public body to register or otherwise provide his or her name or other information or otherwise to fulfill a condition precedent to attendance. 

A person shall be permitted to address a meeting of a public body under rules established and recorded by the public body.
 The legislature or a house of the legislature may provide by rule that the right to address may be limited to prescribed times at hearings and committee meetings only. 

A person shall not be excluded from a meeting otherwise open to the public except for a breach of the peace actually committed at the meeting.

Exceptions to the Applicability of the Act

The Act does not apply to the following public bodies only when deliberating the merits of a case: 


(a)
The worker's compensation appeal board created under the worker's disability compensation act of 1969, Act No. 317 of the Public Acts of 1969, as amended, being sections 418.101 to 418.941 of the Michigan Compiled Laws. 


(b)
The employment security board of review created under the Michigan employment security act, Act No. 1 of the Public Acts of the Extra Session of 1936, as amended, being sections 421.1 to 421.73 of the Michigan Compiled Laws. 


(c)
The state tenure commission created under Act No. 4 of the Public Acts of the Extra Session of 1937, as amended, being sections 38.71 to 38.191 of the Michigan Compiled Laws, when acting as a board of review from the decision of a controlling board. 


(d)
An arbitrator or arbitration panel appointed by the employment relations commission under the authority given the commission by Act No. 176 of the Public Acts of 1939, as amended, being sections 423.1 to 423.30 of the Michigan Compiled Laws. 


(e)
An arbitration panel selected under chapter 50A of the revised judicature act of 1961, Act No. 236 of the Public Acts of 1961, being sections 600.5040 to 600.5065
 of the Michigan Compiled Laws. 


(f)
The Michigan public service commission created under Act No. 3 of the Public Acts of 1939, being sections 460.1 to 460.8 of the Michigan Compiled Laws. 

The Act does not apply to an association of insurers created under the insurance code of 1956, Act No. 218 of the Public Acts of 1956, being sections 500.100 to 500.8302 of the Michigan Compiled Laws, or other association or facility formed under Act No. 218 of the Public Acts of 1956 as a nonprofit organization of insurer members.

The Act does not apply to a committee of a public body which adopts a non policymaking resolution of tribute or memorial which resolution is not adopted at a meeting.

The act does not apply to a meeting which is a social or chance gathering or conference not designed to avoid this act. 

The act may not apply to the Michigan veterans' trust fund board of trustees or a county or district committee (even if they would want or resolve otherwise, apparently) created under Act No. 9 of the Public Acts of the first extra session of 1946, being sections 35.601 to 35.610 of the Michigan Compiled Laws, when the board of trustees or county or district committee is deliberating the merits of an emergent need. A decision of the board of trustees or county or district committee made under this subsection shall be reconsidered by the board or committee at its next regular or special meeting consistent with the requirements of this act. “Emergent need” means a situation which the board of trustees, by rules promulgated under the administrative procedures act of 1969, Act No. 306 of the Public Acts of 1969, as amended, being sections 24.201 to 24.328 of the Michigan Compiled Laws, determines requires immediate action. 

Public notice of meetings generally; contents; places of posting. 

The following provisions apply with respect to public notice of meetings:


(a)
A public notice shall always contain the name of the public body to which the notice applies, its telephone number if one exists, and its address. 


(b)
A public notice for a public body shall always be posted at its principal office and any other locations considered appropriate by the public body. Cable television may also be utilized for purposes of posting public notice. 


(c)
If a public body is a part of a state department, part of the legislative or judicial branch of state government, part of an institution of higher education, or part of a political subdivision or school district, a public notice shall also be posted in the respective principal office of the state department, the institution of higher education, clerk of the house of representatives, secretary of the state senate, clerk of the supreme court, or political subdivision or school district. 


(d)
If a public body does not have a principal office, the required public notice for a local public body shall be posted in the office of the county clerk in which the public body serves and the required public notice for a state public body shall be posted in the office of the secretary of state. 

Public notice of regular meetings, change in schedule of regular meetings, rescheduled regular meetings, or special meetings; time for posting; statement of date, time, and place; recess or adjournment; emergency sessions; meeting in residential dwelling; notice.


(1)
A meeting of a public body shall not be held unless public notice is given as provided in this section by a person designated by the public body. 


(2)
For regular meetings of a public body, there shall be posted within 10 days after the first meeting of the public body in each calendar or fiscal year a public notice stating the dates, times, and places of its regular meetings. 


(3)
If there is a change in the schedule of regular meetings of a public body, there shall be posted within 3 days after the meeting at which the change is made, a public notice stating the new dates, times, and places of its regular meetings. 


(4)
Except as provided in this subsection or in subsection (6), for a rescheduled regular or a special meeting of a public body, a public notice stating the date, time, and place of the meeting shall be posted at least 18 hours before the meeting. The requirement of 18-hour notice shall not apply to special meetings of subcommittees of a public body or conference committees of the state legislature. A conference committee shall give a 6-hour notice. A second conference committee shall give a 1-hour notice. Notice of a conference committee meeting shall include written notice to each member of the conference committee and the majority and minority leader of each house indicating time and place of the meeting. This subsection does not apply to a public meeting held pursuant to section 4(2) to (5) of Act No. 239 of the Public Acts of 1955, as amended, being section 200.304 of the Michigan Compiled Laws (repealed section governing the Board of State Canvassers). 


(5)
A meeting of a public body which is recessed for more than 36 hours shall be reconvened only after public notice, which is equivalent to that required under subsection (4)(18 hours), has been posted. If either house of the state legislature is adjourned or recessed for less than 18 hours, the notice provisions of subsection (4) are not applicable. Nothing in this section shall bar a public body from meeting in emergency session in the event of a severe and imminent threat to the health, safety, or welfare of the public when 2/3 of the members serving on the body decide that delay would be detrimental to efforts to lessen or respond to the threat. 


(6)
A meeting of a public body may only take place in a residential dwelling if a nonresidential building within the boundary of the local governmental unit or school system is not available without cost to the public body. For a meeting of a public body which is held in a residential dwelling, notice of the meeting shall be published as a display advertisement in a newspaper of general circulation in the city or township in which the meeting is to be held. The notice shall be published not less than 2 days before the day on which the meeting is held, and shall state the date, time, and place of the meeting. The notice, which shall be at the bottom of the display advertisement and which shall be set off in a conspicuous manner, shall include the following language: “This meeting is open to all members of the public under Michigan's open meetings act”. 

Providing copies of public notice on written request; fee. 

Upon the written request of an individual, organization, firm, or corporation, and upon the requesting party's payment of a yearly fee of not more than the reasonable estimated cost for printing and postage of such notices, a public body shall send to the requesting party by first class mail a copy of any notice required to be posted. 

Upon written request, a public body, at the same time a public notice of a meeting is posted, shall provide a copy of the public notice of that meeting to any newspaper published in the state and to any radio and television station located in the state, free of charge. 

Closed sessions; roll call vote; separate set of minutes.

A 2/3 roll call vote of members elected or appointed and serving is required to call a closed session, except for the closed sessions permitted under (a), (b), (c), (g), (i), and (j) below. The roll call vote and the purpose or purposes for calling the closed session shall be entered into the minutes of the meeting at which the vote is taken.
 A separate set of minutes shall be taken by the clerk or the designated secretary of the public body at the closed session. These minutes shall be retained by the clerk of the public body, are not available to the public, and shall only be disclosed if required by a civil action filed in accordance with this Act seeking to invalidate an action taken in violation of the Act, to compel compliance with or enjoin a violation of the Act, or to sue an official civilly for a violation of the Act.
 These minutes may be destroyed 1 year and 1 day after approval of the minutes of the regular meeting at which the closed session was approved.
 

Closed sessions; permissible purposes. 

A public body may meet in a closed session only for the following purposes: 


(a)
To consider the dismissal, suspension, or disciplining of, or to hear complaints or charges brought against, or to consider a periodic personnel evaluation of, a public officer, employee, staff member, or individual agent, if the named person requests a closed hearing. A person requesting a closed hearing may rescind the request at any time, in which case the matter at issue shall be considered after the rescission only in open sessions. 


(b)
To consider the dismissal, suspension, or disciplining of a student if the public body is part of the school district, intermediate school district, or institution of higher education that the student is attending, and if the student or the student's parent or guardian requests a closed hearing.
 


(c)
For strategy and negotiation sessions connected with the negotiation of a collective bargaining agreement if either negotiating party requests a closed hearing.
 


(d)
To consider the purchase or lease of real property up to the time an option to purchase or lease that real property is obtained. 


(e)
To consult with its attorney regarding trial or settlement strategy in connection with specific pending litigation, but only if an open meeting would have a detrimental financial effect on the litigating or settlement position of the public body.


(f)
To review and consider the contents of an application for employment or appointment to a public office if the candidate requests that the application remain confidential. However, except as otherwise provided in this subdivision, all interviews by a public body for employment or appointment to a public office shall be held in an open meeting pursuant to this act. 
 This subdivision does not apply to a public office described in subdivision (j)(president of an institution of higher education).


(g)
Partisan caucuses of members of the state legislature. 


(h)
To consider material exempt from discussion or disclosure by state or federal statute. 


(i)
For a compliance conference conducted by the department of commerce under section 16231 of the public health code, Act No. 368 of the Public Acts of 1978, being section 333.16231 of the Michigan Compiled Laws, before a complaint is issued.
 


(j)
In the process of searching for and selecting a president of an institution of higher education established under section 4, 5, or 6 of article VIII of the state constitution of 1963, to review the specific contents of an application, to conduct an interview with a candidate, or to discuss the specific qualifications of a candidate if the particular process of searching for and selecting a president of an institution of higher education meets all of the following requirements: 


(i)
The search committee in the process, appointed by the governing board, consists of at least 1 student of the institution, 1 faculty member of the institution, 1 administrator of the institution, 1 alumnus of the institution, and 1 representative of the general public. The search committee also may include 1 or more members of the governing board of the institution, but the number shall not constitute a quorum of the governing board. However, the search committee shall not be constituted in such a way that any 1 of the groups described in this subparagraph constitutes a majority of the search committee. 


(ii)
After the search committee recommends the 5 final candidates, the governing board does not take a vote on a final selection for the president until at least 30 days after the 5 final candidates have been publicly identified by the search committee. 


(iii) The deliberations and vote of the governing board of the institution on selecting the president take place in an open session of the governing board. 

Minutes generally.
Each public body shall keep minutes of each meeting showing the date, time, place, members present, members absent, any decisions made at a meeting open to the public, and the purpose or purposes for which a closed session is held. A public body shall not include in or with its minutes any personally identifiable information that, if released, would prevent the public body from complying with section 444 of subpart 4 of part C of the general education provisions act, 20 USC 1232g, commonly referred to as the Family Educational Rights and Privacy act of 1974 (FERPA)
.The minutes shall include all roll call votes taken at the meeting. Corrections in the minutes shall be made not later than the next meeting after the meeting to which the minutes refer.Corrected minutes shall be available no later than the next subsequent meeting after correction. The corrected minutes shall show both the original entry and the correction. 

Minutes shall be public records open to public inspection and shall be available at the address designated on posted public notices for meetings.
 Copies of the minutes shall be available to the public at the reasonable estimated cost for printing and copying.
 

Proposed minutes shall be available for public inspection not more than 8 business days after the meeting to which the minutes refer.
 Approved minutes shall be available for public inspection not later than 5 business days after the meeting at which the minutes are approved by the public body.
 

Decisions of public body; presumption; civil action to invalidate; jurisdiction; venue; reenactment of disputed decision. 


(1)
Decisions of a public body shall be presumed to have been adopted in compliance with the requirements of this act. 

The attorney general, the prosecuting attorney of the county in which the public body serves, or any person may commence a civil action in the circuit court to challenge the validity of a decision of a public body made in violation of this act. 


(2)
A decision made by a public body may be invalidated if the public body has not complied with the requirements for an open meeting or closed session in making the decision or if failure to give notice in accordance with the Act has interfered with substantial compliance with those provisions and the court finds that the noncompliance or failure has impaired the rights of the public under this act. 


(3)
The circuit court shall not have jurisdiction to invalidate a decision of a public body for a violation of this act unless an action is commenced pursuant to this section within the following specified period of time: 


(a)
Within 60 days after the approved minutes are made available to the public by the public body except as otherwise provided in subdivision (b). 


(b)
If the decision involves the approval of contracts, the receipt or acceptance of bids, the making of assessments, the procedures pertaining to the issuance of bonds or other evidences of indebtedness, or the submission of a borrowing proposal to the electors, within 30 days after the approved minutes are made available to the public pursuant to that decision. 


(4)
Venue for an action under this section shall be any county in which a local public body serves or, if the decision of a state public body is at issue, in Ingham county. 


(5)
In any case where an action has been initiated to invalidate a decision of a public body on the ground that it was not taken in conformity with the requirements of this act, the public body may, without being deemed to make any admission contrary to its interest, reenact the disputed decision in conformity with this act. A decision reenacted in this manner shall be effective from the date of reenactment and shall not be declared invalid by reason of a deficiency in the procedure used for its initial enactment. 

Civil action to compel compliance or enjoin noncompliance; commencement; venue; security not required; commencement of action for mandamus; court costs and attorney fees.


(1)
If a public body is not complying with this act, the attorney general, prosecuting attorney of the county in which the public body serves, or a person may commence a civil action to compel compliance or to enjoin further noncompliance 
with this act. 


(2)
An action for injunctive relief against a local public body shall be commenced in the circuit court, and venue is proper in any county in which the public body serves. An action for an injunction against a state public body shall be commenced in the circuit court and venue is proper in any county in which the public body has its principal office, or in Ingham county. If a person commences an action for injunctive relief, that person shall not be required to post security as a condition for obtaining a preliminary injunction or a temporary restraining order. 


(3)
An action for mandamus against a public body under this act shall be commenced in the court of appeals. 


(4)
If a public body is not complying with this act, and a person commences a civil action against the public body for injunctive relief to compel compliance or to enjoin further noncompliance with the act and succeeds in obtaining relief in the action, the person shall recover court costs and actual attorney fees for the action.
 

Violation as misdemeanor; penalty. 

A public official who intentionally violates this act is guilty of a misdemeanor punishable by a fine of not more than $1,000.00. 

A public official who is convicted of intentionally violating a provision of this act for a second time within the same term shall be guilty of a misdemeanor and shall be fined not more than $2,000.00, or imprisoned for not more than 1 year, or both. 

Violation; liability. 

A public official who intentionally violates this act shall be personally liable in a civil action for actual and exemplary damages of not more than $500.00 total, plus court costs and actual attorney fees to a person or group of persons bringing the action. 

Not more than 1 action under this section shall be brought against a public official for a single meeting. An action under this section shall be commenced within 180 days after the date of the violation which gives rise to the cause of action. 

An action for damages under this section may be joined with an action for injunctive or exemplary relief under section 11.



B.  Litigation – Litigation Avoidance Issues


The following are the questions which most frequently arise and which, invariably, must be answered in the context of Open Meetings Act litigation or litigation avoidance.

1.
Are we a public body?

2.
Is/Was a meeting involved?

3.
Was our closed session permissible?

4.
What kind of violation is alleged and what kind of remedy is available?

5.
What is the statute of limitations?

6.
Can we render the claim moot?

7. 
When are attorney fees awardable?

C.  Particular Issues.

1. Board Committees

Board committees comprised of more than one member are public bodies subject to the Open Meetings Act and therefore subject to all the particular requirements of the Act when they “meet” if they are empowered to exercise governmental (board) authority or a governmental (board) function.  “Meet” means the convening of the public body (committee) at which a quorum of that body (i.e., a quorum of the Committee in the case of a school board created committee) is present for the purpose of either deliberating toward or rendering a decision on a public policy.  In turn, “decision” means a determination, action, vote, or disposition upon a motion, proposal, recommendation, or resolution on which a vote by members of the public body (the committee itself or the board which formed it) is required and by which that body effectuates or formulates public policy.  
In addition, if a board committee is comprised of a quorum of the board itself or if a quorum of the board is in attendance at and deliberating or making decisions at a committee meeting, then the meeting is both a committee and a board meeting (this would be untrue if they only observe – 1979 OAG 5560) and all of the dictates of the Act applicable to each kind of meeting would have to be or have been met (e.g., proper notice having been given for each kind of meeting, etc.).

2.
Communication By or Between Board or Committee Members Outside the Context of a Meeting.


There is nothing wrong per se with a board or committee member faxing, e-mailing, mailing or otherwise conveying information to or communicating with other board or committee members in a "F.Y.I." manner and outside the context of a meeting.  However, if the intent or effect of such communication is to cause a defacto meeting to occur, deliberations toward making or not making a decision to occur or consideration of material to occur in avoidance of a public meeting or a duly noticed and convened closed session, then such communication would be violative of the Act.  Where e-communications are concerned, the specific perils attending such communications are discussed more fully in the e-communication section below.  Obviously, activity which results in a board majority or quorum pre-voting, pre-deciding or the "round-robining" of votes or commitments, before or in avoidance of a meeting, is prohibited. 1977 OAG 5222.  Clearly, however, common sense dictates that board and committee members need to pass information along to each other and/or receive information and "get informed" before or outside the context of a meeting, including, for example, via board or committee information packages prepared by the administration in advance of and to enable preparation for a meeting.  Such communications should not be considered violative of the Act, especially since, in most cases, the subject matter communicated will be part of a duly convened open meeting or closed session and, thereby, become part of an official record possibly subject to public scrutiuny.  In addition, information communicated purely for "F.Y.I." purposes and which is not meant to and which does not cause an action, a decision or a deliberation to occur or to be avoided on the part of a board or committee, should not be discouraged.  To view things otherwise could, for example, cause board member attendance at training sessions to be potentially viewed as a violation of the Act – a possibility it is doubtful the legislature would have intended.  In addition, board and committee members can apparently lobby other members and even canvass the positions of other members outside the context of a meeting provided again, however, that such activity does not result in an action or decision by the Board or a vote via a round robin before or outside the context of a meeting.

3.  Virtual Meetings


The current state of the law requires that meetings be held and attended by the members of the public body at a place to which the public has access.  Public body member participation and/or attendance via remote means such as by teleconferencing or video conferencing do not appear to be illegal in terms of the express wording of the Act or any judicial interpretations of it.  So long as a meeting is held in a manner which enables the public to hear and be heard (attend and participate), if not to see and be seen (the preferred state of affairs), such that the participating members of the public body are also known along with their respective positions, views, actions and/or decisions, the dictates of the Act will apparently be met.  However, the Attorney General has issued two opinions that appear to conflict with each other in this regard.  In Op. Atty. Gen. 1977, No. 5183 at page 32, the Attorney General unequivocally stated that a meeting via teleconferencing would be a violation of the Act.  Conversely, in Op. Atty. Gen. 1995, No. 6835, the same Attorney General held that videoconferencing is an acceptable means of conducting a meeting provided the attendance and participation requirements of the Act are met.  In fact, in that opinion, the Attorney General stated that such meeting methods may actually serve to enhance and broaden access and participation.  The bottom line is that in the latter opinion. the Attorney General expressly recognized that nothing in the Act or any of the judicial decisions interpreting the Act prohibit such virtual meetings.  At least one case (Goode v Dept. of Social Services, 143 Mich. App. 756(1985) lv. den. 424 Mich. 882 (1986)) has held that the Act does not prohibit meetings via teleconferencing and that such a method "actually increases the accessibility of the public to attend, as now more than one location is open to the public [and] [w]hile we recognize that to actually see and observe … is desirable, we do not find it necessary."
4.  Re-enactment


In this day and age of increasing legal challenges being brought under the Act, the "cure" of re-enactment is worthy of mention.  In any case where an action in court has been commenced under the Act to "invalidate" a decision of a board or committee on the grounds that it was made in violation of the Act, the board or committee may re-enact the disputed decision in conformity with the Act and, thereby, render moot so much of the action which was directed toward judicially invalidating the decision.  In addition, the Act specifically provides that such re-enactments cannot be considered to be an admission that there was anything wrong with the decision which was re-enacted.  This remedy is only available after a suit has been initiated – it cannot be used in anticipation of or to avoid the initiating of a suit.  Also, re-enacted decisions are only effective from the date of re-enactment and nothing in the Act states that re-enactments have to come out the same way as the decision being re-enacted or that decision makers are bound by their prior decisions when a decision is being re-enacted. 
5.  E-Communications

A.  Introduction.



The best advice that can be given to public school board members where e-communications are concerned is to remember as follows:


i).
That e-communications are legally no different than any other form of communication (written, telephonic, in person, etc.); and


ii).
That the speed and ease of e-communicating only serve to increase the speed and ease of making a mistake.


iii).
Always assume the world is looking over your shoulder when you are engaged in e-communication.


Understanding the parameters of laws like the Open Meetings Act (OMA), the Freedom of Information Act (FOIA) and the Family Educational Rights and Privacy Act (FERPA) begins with understanding that the forms of communication that those laws address or which implicate them are limitless – it is communication per se that those laws govern or which implicates them, no matter its form.


Nevertheless, given the prevalence of e-communications, the rules governing and/or the laws implicated by public school board member communications are worth re-visiting in the e-communication context.

B.  The OMA and Board Member E-Communications.


When board members e-communicates with a person who is neither a board member nor a member of a board or school district authorized committee or sub-committee of which the board member is also a part, the OMA is not implicated.  When board members e-communicate directly or indirectly with another board member or with a fellow, board or district authorized committee or sub-committee member, the OMA may be implicated.


The OMA applies to all meetings of a public body.  What people subject to the OMA often underestimate is just how broadly the OMA defines the terms "public body" and "meeting."  Simply stated, public school boards, committees and sub-committees are public bodies.  When a quorum of any one of those kinds of public bodies convenes (whether by the requisite number of members being physically present together or virtually present together via telephone or via video/voice link or via e-communication of any kind, and regardless of whether the convening was deliberate or by happenstance), the OMA will apply if the convened quorum can be said to be either deliberating toward the rendering of a decision or in fact rendering a decision on a public policy.


Equally broad is the definition the OMA gives to the term "decision."  A decision can mean anything from a decision or determination to act, to a decision or a determination not to act, and regardless of the form the decision or determination takes or whether or not the decision or determination ever takes the form of a formal resolution or recorded vote, if it was a decision for which a vote by the members of the public body was required and by which it effectuates or formulates public policy.


The Act does not define "deliberate" but our Court of Appeals has defined the term as the exchanging of affirmative or opposing views, the debating of a matter, or engaging in a discussion about a matter covered by the OMA.  See Ryant v Cleveland Twp., 239 Mich. App. 430 (2000).  


In other words, mere deliberation in aid of making  a decision, even when no decision is made or where the decision itself is left to a properly convened public meeting, would fall within the definition as would any meeting of the minds, even if non-verbal and/or unrecorded, which resulted in a public body acting or not acting with respect to a matter that it should have addressed at a duly noticed and convened public meeting.


The OMA does not define the term "public policy" either.  As a consequence, there is a tendency on the part of authorities to find what it isn't as opposed to definitively defining what it is.
  Nevertheless, our Supreme Court has generally defined the term "public policy" as follows"


"In substance, it may be said to be the community common sense and


common conscience, extended and applied … to matters of public


morals, public health, public safety, public welfare, and the like."

Sipes v McGhee, 316 Mich 614 (1947), cert. grtd 331 US 804, rev. Shelly v Kraemer, 334 US 1.


When a school board exercises or is deliberating toward the exercise of those powers expressly and impliedly conferred upon it in the context of matters of public morals, health, safety, welfare and/or the like, case law tells us it is deciding or deliberating toward a decision involving "public policy" and, therefore, the OMA would apply.  Id.  See also Skutt v City of Grand Rapids, 275 Mich 258 (1936).   

Now, shift to the context of board and/or committee or sub-committee members e-communicating with each other, either directly or indirectly though "replies" and/or "forwarding" and/or "copying," (whether through an open "cc" or blind "bcc"), and you can see how easily such communication could, regardless of intent, fall within the parameters of the OMA.


Consider the following sequence of events with respect to communications by members of a 7 member board:

-
Board President White e-mails Member Black her view on whether the Board as a whole should address a certain issue at a Board meeting.

- 
Member Black forwards the e-mail, unbeknownst to White, to Members Green, Yellow,      Blue, Red and Pink.

- 
Pink, Red, Blue, Yellow and Green e-mail responses with their views back to Black.

- 
Black responds to White's e-mail by choosing "reply with a history" and he openly copies his reply to Pink, Red, Blue, Yellow and Green.

- 
White responds by choosing "reply to all with a history" indicating that she and Black seem to agree that it would be unwise to address the issue at a Board meeting.

- 
Black responds by forwarding to White the responses he had already received from Pink, Red, Blue, Yellow and Green and he openly copies all the others with what he has forwarded to White.

-
White e-mails all indicating that everyone is in apparent agreement that the issue should not be addressed.

- 
The issue is never addressed at a Board meeting.


Was the OMA violated?  The language of the OMA says yes if the subject matter discussed constituted a matter of public policy and especially in light of the most telling fact evident from the communication sequence – there is no record evidencing that the people had the opportunity to be heard with respect to their views as to whether the issue should be addressed by the Board.


Thus, the e-mails not only constitute proof that an illegal meeting was held, they constitute the "minutes " of that illegal meeting.


Numerous other likely sequences could be conjured that would at least raise a red flag as to whether the OMA had been implicated.  Accordingly, great caution should attend when a board, committee or sub-committee member e-communicates with another or with more than one fellow member, especially in light of the reality that he or she may not even know who else is being included in the communication.


Some basic rules to follow to be safe are:

DO's


1.
It is OK to send FYI e-mails to one or more fellow members especially if you instruct in the e-mail that recipients should not respond other than to simply acknowledge receipt.


2.
It is OK to solicit "positions" (polling or canvassing) from fellow members on issues, upcoming votes, etc., to develop a sense of where each member stands but the solicited positions should be one at a time and the request and response should not be copied to other members.


3.
It is OK to send e-mails to members attempting to persuade them to your point of view (lobbying) but again, these should be one-on-one communications and they should not solicit responses. 


4.
E-communicate as if your public, worst enemies, family members and all district personnel were privy to the communication.
DON' Ts 


1.
 Do not sequentially e-mail or forward received communications to other board members and certainly do not do so unless you clearly instruct recipients not to reply or forward.


2.
Do not parse your e-communication decision making by your view of what is or is not public policy.


3.
Don't assume that just because you instructed a recipient not to forward or not to reply or to reply but only to sender, that your instruction will be followed.

C.  E-Communications and the Freedom of Information Act (FOIA).


As a safe and general rule, board members should consider all their e-communications as potentially subject to disclosure to a citizen or member of the public pursuant to FOIA (see the section on FOIA to follow).


FOIA, by its terms, applies to the full and complete disclosure, to citizens wishing to know, of all public record "information regarding the affairs of government and the official acts of those who represent them as public officials and public employees…."  MCL 15.231.


FOIA defines "public record" as meaning a writing prepared, owned, used, in the possession of, or retained by a public body
 in the performance of an official function,
 from the time it is created.


FOIA defines "writing" as meaning:

[H]andwriting, typewriting, printing, Photostatting, photographing, photocopying, and every other means of recording, and includes letters, words, pictures, sounds, or symbols, or combinations thereof, and papers, maps, magnetic or paper tapes, photographic films or prints, microfilm, microfiche, magnetic or punched cards, discs, drums, or other means of recording or retaining meaningful content.

Obviously, an e-communication falls within the definition of writing – the key question being, for FOIA purposes, does if fall within the definition of a public record?  If a writing was not prepared by a district, its board or by a district or board committee,
 is or was not owned by one of them, was not or is not being used by one of them, is not in the possession of one of them, and/or was not or is not being retained by one of them in the performance of an official district or board or committee function, it is not a writing subject to FOIA.

In answering the key question, board members would be well advised to note that mere possession of a writing is enough, if the writing was used in the performance of an official district or board or committee function and even though it is solely in the possession of a singular member of a board or committee.

Accordingly, an e-communication solely in the possession of a board or committee member may be subject to FOIA if it was used in the performance of an official district, board or committee function, whether the possessor knew it was so used or not, and regardless of whether the function was properly carried out in accordance with the dictates of the OMA.

If an e-communication is subject to FOIA and it is properly requested, it will have to be produced, unless one of the reasons listed in FOIA permitting or requiring
 the withholding of it, applies.

Board and committee members would be well advised to assume that any time they are e-communicating with other board or committee members, with members of the public about their board or their committee, or in their official capacities as board or committee members, or about an issue involving their board or committee, their communications in any of those contexts would likely to be presumed to be communications used in the performance of an official function.

D.  E-Communications and the Family Educational Rights and Privacy Act (FERPA).


FERPA generally prohibits the disclosure of a public school student's "educational records" to a person other than the student's parent or parents, without the prior, written consent of the student's parent or parents or, when the student is 18 years of age or older or is attending a post-secondary educational institution, the student him or herself.  20 U.S.C. § 1232g.  The exceptions to the release requirement are very specific and like most of the FOIA exceptions, they are permissive, not mandatory. 


FERPA defines “educational records” as “those records, files, documents, and other materials which contain information directly related to a student and are maintained by an educational agency or institution (includes any private or public school which is the recipient of federal funds under any applicable program) or by a person acting for such agency or institution.”  20 U.S.C. § 1232g(a)(4).


Obviously, there is no context in which a public school district board or committee member would be e-communicating about a student in which such communication would not be presumed to have been pursuant to that member's official capacity.


Accordingly, board and committee members should not create an e-communication about or constituting or engage in e-communications about or which reveal a student's educational record unless either a prior, written release permitting the communication is in place, or one of the exceptions under FERPA obviating the need for such a release applies.

II.  Freedom of Information Act (FOIA)

A.  Legal Requirements

The Freedom of Information Act, MCL § 15. 231 et. seq., ("FOIA") requires the disclosure, upon request,  of a public body's  public records unless those records are exempted by FOIA from disclosure. 


It is the public policy of this state that all persons, except those persons incarcerated in state or local correctional facilities, are entitled to full and complete information regarding the affairs of government and the official acts of those who represent them as public officials and public employees, consistent with this act. The people shall be informed so that they may fully participate in the democratic process.


The definitions set forth in the Act are:

"Field name" means the label or identification of an element of a computer data base that contains a specific item of information, and includes but is not limited to a subject heading such as a column header, data dictionary, or record layout.

"FOIA coordinator" means either of the following:


(i ) An individual who is a public body.


(ii ) An individual designated by a public body in accordance with the Act to 
accept and process requests for public records under this act.

"Person" means an individual, corporation, limited liability company, partnership, firm, organization, association, governmental entity, or other legal entity. Person does not include an individual serving a sentence of imprisonment in a state or county correctional facility in this state or any other state, or in a federal correctional facility.

"Public body" means any of the following:


(i )
A state officer, employee, agency, department, division, bureau, board, commission, council, authority, or other body in the executive branch of the state government, but does not include the governor or lieutenant governor, the executive office of the governor or lieutenant governor, or employees thereof.


(ii )
An agency, board, commission, or council in the legislative branch of the state government.


(iii )
A county, city, township, village, intercounty, intercity, or regional governing body, council, school district, special district, or municipal corporation, or a board, department, commission, council, or agency thereof.


(iv )
Any other body which is created by state or local authority or which is primarily funded by or through state or local authority.

(v )
The judiciary, including the office of the county clerk and employees thereof when acting in the capacity of clerk to the circuit court, is not included in the definition of public body.

"Public record" means a writing prepared, owned, used, in the possession of, or retained by a public body in the performance of an official function, from the time it is created. Public record does not include computer software. This act separates public records into the following 2 classes:

(i)
Those that are exempt from disclosure under the Act.

(ii)
All public records that are not exempt from disclosure under the Act and which are subject to disclosure under this Act.

"Software" means a set of statements or instructions that when incorporated in a machine usable medium is capable of causing a machine or device having information processing capabilities to indicate, perform, or achieve a particular function, task, or result. Software does not include computer-stored information or data, or a field name if disclosure of that field name does not violate a software license.

"Unusual circumstances" means any 1 or a combination of the following, but only to the extent necessary for the proper processing of a request:

(i)
The need to search for, collect, or appropriately examine or review a voluminous amount of separate and distinct public records pursuant to a single request.

(ii)
The need to collect the requested public records from numerous field offices, facilities, or other establishments which are located apart from the particular office receiving or processing the request.

"Writing" means handwriting, typewriting, printing, Photostatting, photographing, photocopying, and every other means of recording, and includes letters, words, pictures, sounds, or symbols, or combinations thereof, and papers, maps, magnetic or paper tapes, photographic films or prints, microfilm, microfiche, magnetic or punched cards, discs, drums, or other means of recording or retaining meaningful content.

"Written request" means a writing that asks for information, and includes a writing transmitted by facsimile, electronic mail, or other electronic means.


FOIA exempts from disclosure the following:


A public body may exempt from disclosure as a public record under this act any of the following:


(a)
Information of a personal nature if public disclosure of the information would constitute a clearly unwarranted invasion of an individual's privacy.


(b)
Investigating records compiled for law enforcement purposes, but only to the extent that disclosure as a public record would do any of the following:

(i)
Interfere with law enforcement proceedings.

(ii)
Deprive a person of the right to a fair trial or impartial administrative adjudication.

(iii) 
Constitute an unwarranted invasion of personal privacy.

(iv)
 Disclose the identity of a confidential source, or if the record is compiled by a law enforcement agency in the course of a criminal investigation, disclose confidential information furnished only by a confidential source.

(v)
Disclose law enforcement investigative techniques or procedures.

(vi) 
Endanger the life or physical safety of law enforcement personnel.


(c) 
A public record that if disclosed would prejudice a public body's ability to maintain the physical security of custodial or penal institutions occupied by persons arrested or convicted of a crime or admitted because of a mental disability, unless the public interest in disclosure under this act outweighs the public interest in nondisclosure.


(d)
Records or information specifically described and exempted from disclosure by statute.


(e)
A public record or information described in this section that is furnished by the public body originally compiling, preparing, or receiving the record or information to a public officer or public body in connection with the performance of the duties of that public officer or public body, if the considerations originally giving rise to the exempt nature of the public record remain applicable.


(f)
Trade secrets or commercial or financial information voluntarily provided 

to an agency for use in developing governmental policy if:

(i) 
The information is submitted upon a promise of confidentiality by the public body.

(ii) 
The promise of confidentiality is authorized by the chief administrative officer of the public body or by an elected official at the time the promise is made.

(iii) 
A description of the information is recorded by the public body within a reasonable time after it has been submitted, maintained in a central place within the public body, and made available to a person upon request. This subdivision does not apply to information submitted as required by law or as a condition of receiving a governmental contract, license, or other benefit.


(g)
Information or records subject to the attorney-client privilege.


(h)
Information or records subject to the physician-patient privilege, the psychologist-patient privilege, the minister, priest, or Christian Science practitioner privilege, or other privilege recognized by statute or court rule.


(i)
A bid or proposal by a person to enter into a contract or agreement, until the time for the public opening of bids or proposals, or if a public opening is not to be conducted, until the deadline for submission of bids or proposals has expired.


(j)
Appraisals of real property to be acquired by the public body until either 

of the following occurs:

(i) 
An agreement is entered into.

(ii) 
Three years have elapsed since the making of the appraisal, unless litigation relative to the acquisition has not yet terminated.


(k)
Test questions and answers, scoring keys, and other examination instruments or data used to administer a license, public employment, or academic examination, unless the public interest in disclosure under this act outweighs the public interest in nondisclosure.


(l)
Medical, counseling, or psychological facts or evaluations concerning an individual if the individual's identity would be revealed by a disclosure of those facts or evaluation.


(m)
Communications and notes within a public body or between public bodies of an advisory nature to the extent that they cover other than purely factual materials and are preliminary to a final agency determination of policy or action. This exemption does not apply unless the public body shows that in the particular instance the public interest in encouraging frank communication between officials and employees of public bodies clearly outweighs the public interest in disclosure. This exemption does not constitute an exemption under state law for purposes of section 8(h) of the open meetings act, 1976 PA 267, MCL 15.268. As used in this subdivision, "determination of policy or action" includes a determination relating to collective bargaining, unless the public record is otherwise required to be made available under 1947 PA 336, MCL 423.201 to 423.217. 


(n)
Records of law enforcement communication codes, or plans for deployment of law enforcement personnel, that if disclosed would prejudice a public body's ability to protect the public safety unless the public interest in disclosure under this act outweighs the public interest in nondisclosure in the particular instance.


(o)
Information that would reveal the exact location of archaeological sites. The department of history, arts, and libraries may promulgate rules in accordance with the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328, to provide for the disclosure of the location of archaeological sites for purposes relating to the preservation or scientific examination of sites.


(p)
Testing data developed by a public body in determining whether bidders' products meet the specifications for purchase of those products by the public body, if disclosure of the data would reveal that only 1 bidder has met the specifications. This subdivision does not apply after 1 year has elapsed from the time the public body completes the testing.


(q)
Academic transcripts of an institution of higher education established 

under section 5, 6, or 7 of article VIII of the state constitution of 1963, if the transcript pertains to a student who is delinquent in the payment of financial obligations to the institution.


(r) 
Records of a campaign committee including a committee that receives money from a state campaign fund.


(s)
Unless the public interest in disclosure outweighs the public interest in nondisclosure in the particular instance, public records of a law enforcement agency, the release of which would do any of the following:

(i) 
Identify or provide a means of identifying an informant.

(ii) Identify or provide a means of identifying a law enforcement undercover officer or agent or a plain clothes officer as a law enforcement officer or agent.

(iii) 
Disclose the personal address or telephone number of active or retired law enforcement officers or agents or a special skill that they may have.

(iv) 
Disclose the name, address, or telephone numbers of family members, relatives, children, or parents of active or retired law enforcement officers or agents.

(v) 
Disclose operational instructions for law enforcement officers or agents.

(vi) 
Reveal the contents of staff manuals provided for law enforcement officers or agents.

(vii) 
Endanger the life or safety of law enforcement officers or agents or their families, relatives, children, parents, or those who furnish information to law enforcement departments or agencies.

(viii) 
Identify or provide a means of identifying a person as a law enforcement officer, agent, or informant.

(ix) 
Disclose personnel records of law enforcement agencies.

(x) 
Identify or provide a means of identifying residences that law enforcement agencies are requested to check in the absence of their owners or tenants.


(t)
Except as otherwise provided in this subdivision, records and information pertaining to an investigation or a compliance conference conducted by the department of consumer and industry services under article 15 of the public health code, 1978 PA 368, MCL 333.16101 to 333.18838, before a complaint is issued. This subdivision does not apply to records or information pertaining to 1 or more of the following:

(i) 
The fact that an allegation has been received and an investigation is being conducted, and the date the allegation was received.

(ii) 
The fact that an allegation was received by the department of consumer and industry services; the fact that the department of consumer and industry services did not issue a complaint for the allegation; and the fact that the allegation was dismissed.


(u)
Records of a public body's security measures, including security plans, security codes and combinations, passwords, passes, keys, and security procedures, to the extent that the records relate to the ongoing security of the public body.


(v)
Records or information relating to a civil action in which the requesting party and the public body are parties.


(w)
Information or records that would disclose the social security number of an individual.


(x)
Except as otherwise provided in this subdivision, an application for the position of president of an institution of higher education established under section 4, 5, or 6 of article VIII of the state constitution of 1963, materials submitted with such an application, letters of recommendation or references concerning an applicant, and records or information relating to the process of searching for and selecting an individual for a position described in this subdivision, if the records or information could be used to identify a candidate for the position. However, after 1 or more individuals have been identified as finalists for a position described in this subdivision, this subdivision does not apply to a public record described in this subdivision, except a letter of recommendation or reference, to the extent that the public record relates to an individual identified as a finalist for the position.


(y)
Records or information of measures designed to protect the security or safety of persons or property, whether public or private, including, but not limited to, building, public works, and public water supply designs to the extent that those designs relate to the ongoing security measures of a public body, capabilities and plans for responding to a violation of the Michigan anti-terrorism act, chapter LXXXIII-A of the Michigan penal code, 1931 PA 328, MCL 750.543a to 750.543z, emergency response plans, risk planning documents, threat assessments, and domestic preparedness strategies, unless disclosure would not impair a public body's ability to protect the security or safety of persons or property or unless the public interest in disclosure outweighs the public interest in nondisclosure in the particular instance.


A public body shall also exempt from disclosure information that, if released, would prevent the public body from complying with section 444 of subpart 4 of part C of the general education provisions act, title IV of Public Law 90- 247, 20 U.S.C. 1232g, commonly referred to as the family educational rights and privacy act of 1974 (FERPA).
 


A public body that is a local or intermediate school district or a public school academy shall also exempt from disclosure directory information, as defined by section 444 of subpart 4 of part C of the general education provisions act, title IV of Public Law 90-247, 20 U.S.C. 1232g, commonly referred to as the family educational rights and privacy act of 1974[FERPA],
 requested for the purpose of surveys, marketing, or solicitation, unless that public body determines that the use is consistent with the educational mission of the public body and beneficial to the affected students. A public body that is a local or intermediate school district or a public school academy may take steps to ensure that directory information disclosed under this subsection shall not be used, rented, or sold for the purpose of surveys, marketing, or solicitation. Before disclosing the directory information, a public body that is a local or intermediate school district or a public school academy may require the requester to execute an affidavit stating that directory information provided under this subsection shall not be used, rented, or sold for the purpose of surveys, marketing, or solicitation.


FOIA does not authorize the withholding of information otherwise required by law to be made available to the public or to a party in a contested case under the administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328.


Except as otherwise exempt under FOIA, the act does not authorize the withholding of a public record in the possession of the executive office of the governor or lieutenant governor, or an employee of either executive office, if the public record is transferred to the executive office of the governor or lieutenant governor, or an employee of either executive office, after a request for the public record has been received by a state officer, employee, agency, department, division, bureau, board, commission, council, authority, or other body in the executive branch of government that is subject to this act.


Section 13a of the FOIA (MCL § 15.243a) reads as follows:

Notwithstanding section 13
, an institution of higher education established under section 5, 6, or 7 of article 8 of the state constitution of 1963; a school district as defined in section 6 of Act No. 451 of the Public Acts of 1976, being section 380.6 of the Michigan Compiled Laws; and intermediate school district as defined in section of Act No 451 of the Public Acts of 1976, being section 380.4 of the Michigan Compiled Laws; or a community college established under Act No. 331 of the Public Acts of 1966, as amended, being sections 389.1 to 389.195 of the Michigan Compiled Laws shall upon request make available to the public the salary records of an employee or other official of the institution of higher education, school district, intermediate school district, or community college.



The exemptions listed above generally speak for themselves with the exception of the invasion of privacy exemption.  The prevailing view is that the invasion of privacy exception will not apply unless it can be shown that the information requested reveals such intimate or embarrassing details of an individual’s private life that the customs, mores, or ordinary views of the community would dictate against their disclosure. Bradley v. Saranac Community School Bd. of Educ., 455 Mich. 285, 565, N.W.2d 650 (1997).


The court in Kestenbaum v. Michigan State University, 97 Mich. App. 5, 294 N.W.2d 228 (1980), aff’d, 414 Mich. 510, 327 N.W.2d 783 (1982) held that the pecuniary motive of the person requesting the information (trying to develop a target marketing list through FOIA) was a relevant factor in its determination that releasing the information requested would constitute an invasion of privacy.  However, the prevailing view is that the motive of the requester is irrelevant.  With the addition of the exception for student information where such motives are involved in the request, the view that motives are irrelevant where other forms of information are concerned is strengthened.



However, when information is sought from public bodies concerning private individual information, especially where that information was required to be provided to the public body, the courts have been inclined to find that unless such information would enhance the public's understanding of the inner workings of the public body involved or its adherence to its own statutory authority or policies, the private citizen information requested can be withheld on privacy grounds.  Detroit Free Press, Inc. v Department of Consumer and Industry Services, 248 Mich App 311, 631 NW2d 769 (2001); Baker v City of Westland, 245 Mich App 90, 627 NW2d 27 (2001); Detroit Free Press v Dept. of State Police, 243 Mich App 218, 622 NW2d 313 (2000); Kocher v Dept. of Treasury, 241 Mich App 378 (2000).  See also U.S. Dept. of Defense v Federal Labor Relations Authority, 510 U.S. 487 (1994); Mager v Dept. of State Police, 460 Mich 134, 595 NW2d 142 (1999). 


Other than records which cannot be released under FOIA,
 there is nothing in FOIA that says a public body cannot waive its FOIA rights and thereby release documents which it might otherwise have asserted were exempted from release under FOIA.  As with the Open Meetings Act, public bodies can be more open under FOIA than the exceptions would allow.


Upon providing a public body with a written request that describes a public record sufficiently to enable a public body to find the public record, a person has a right to inspect, copy or receive a copy, including a certified copy, of the requested records and to subscribe (for a six-month period) and renew a subscription, to future issuances of such records that are created, issued, or disseminated on a regular basis.  MCL § 15.233(1) and (5).


Any such request received must be forwarded to the body's FOIA coordinator.  MCL § 15.232, .233, .236.


Once a written request is received, a public body must respond to it within five business days  of its receipt by doing one of the following:

(i)
granting the request;

(ii)
issuing a written notice to the requester denying the request;

(iii)
granting the request in part and issuing a written notice to the requester denying the request in part;

(iv)
issuing a notice extending for not more than ten business days the period during which the school must respond to the request in one of the three ways listed above. 

MCL § 15.235(2).  


A notice extending the response period must specify the reasons for the extension and the date by which the request will either be granted or denied, whether in whole or in part.


A notice denying a request, whether in whole or in part, must be signed by the FOIA coordinator and must contain:

(i)
an explanation of the basis under FOIA or some other statute for the denial, if that is a basis for a denial;

(ii)
a certification that the requested record does not exist, if that is a reason for a denial;

(iii)
a description of each record withheld;

(iv)
an explanation of the requester’s right to either appeal the denial to the head of the public body (the notice must advise the requester to use the word “appeal” and that he or she must list the reasons why the denial should be reversed on appeal) or to seek a judicial review of the denial; and

(v)
notice to the requester of his or her right to receive attorney fees and damages if a circuit court determines that the school has not complied with FOIA and it orders disclosure of a withheld or denied record.

MCL § 15.235(4)


If a FOIA request is denied, in whole or in part, the requester, at his or her option, may do one of the following:

 Appeal the denial to the head of the public body; or

 Commence an action, within 180 days of the denial, in a circuit court to challenge the denial and compel the disclosure requested.

MCL § 15.240(1)(a) and (b).


If the requester opts to appeal to the head of the public body, one of the following must be done within 10 days after receipt of the appeal:

 
Reverse the denial; or
 
Issue a written notice to the requester upholding the denial; or
 
Reverse the denial in part and issue a written notice to the requester upholding the denial in part.
MCL § 15.240(2).


The ten-day notice period for responding to an appeal can be unilaterally extended, once, for ten business days if either or a combination of the following are present:

 
The need to search for, collect, or appropriately examine or review a voluminous amount of separate and distinct public records pursuant to a single request necessitates the extension; and/or 

 
The need to collect the requested public records from numerous field offices, facilities or other establishments which are located apart from the particular office receiving the appeal necessitates the extension.

MCL § 15.232(g); .240(d).


If the appeal is received by the head of the public body which is a board or commission, the date it will be deemed to have received it will be the first regularly scheduled meeting following submission of the appeal.  MCL § 15.240(3).


If a Court overturns a denial and the requester prevails, it must assess the public body (not an individual) with the requester’s disbursements, costs and reasonable attorney fees incurred and, if the court finds the denial to have been arbitrary and capricious and violative of FOIA, with punitive damages of $500.00, along with any actual or compensatory damages which prove awardable.  MCL § 15.240(6) and (7).


If the Court finds that a party, including the public body, prevailed in part, it may, in its discretion, award that party its disbursements, costs and reasonable attorney fees incurred.  MCL § 15.240(6).


FOIA does not require that a public body make or create anything in response to a granted FOIA request.  MCL § 15.244(1).  However, if what is released is mixed with exempted material, the public body must separate the nonexempt material from the exempt material before release.  MCL § 15.244(2).


All that FOIA minimally requires for material to be released is that the public body furnish the requester, during its usual business hours, a reasonable opportunity for inspection and examination of the records and reasonable facilities for making memoranda or abstracts based upon those records.  MCL § 15.233(3).


Public bodies can charge a non-indigent requester a fee for record searches and copying and for providing copies of records.  MCL § 15.234(1).  However, public bodies must establish and publish procedures and guidelines for the implementation of such fees.  MCL § 25.234(3).


Such fees must be limited to actual mailing costs and the actual incremental cost of duplication or publication which cost may include labor costs incurred in the search, examination, review, and the deletion and separation of exempt from nonexempt information if failure to charge such costs would result in unreasonably high costs to the school district because of the nature of the particular request. 
 For any such cost to be charged, the public body must specifically identify the nature of the unreasonably high costs.  Id.


Labor charges, if chargeable, may not exceed the hourly wage (including fringes) of the lowest paid public body employee capable of retrieving the information necessary to comply with a request.  Id, Op. Atty. Gen. 1999, No. 7017.


Public bodies must also use the most economical means available for making copies of records when charges for same are to be assessed.  Id.


Public bodies can, at the time a request is made, require a good faith deposit from the requester if the fee is chargeable and will exceed $50.00.  A deposit cannot exceed one-half of the total, anticipated fee.  MCL § 15.234(2).


The process of retrieving and producing requested documents to be released can be held off until a chargeable deposit is paid and the release of records can be withheld until a chargeable fee is paid in full.  Op. Atty. Gen. 1998, No. 6977.


Finally, FOIA requires that a public body’s FOIA coordinator keep a copy of all written FOIA requests on file for no less than one year.  MCL § 15.233(2).

B. Litigation – Litigation Avoidance Issues

With FOIA, the presumption upon receipt of a record disclosure request should be that the material requested is required to be disclosed unless specifically exempt.  The relevant timing issues must also be strictly complied with.  Questions worth asking upon receipt of any request are:

1. When must the first response be made?

2. What must be disclosed, what may not be disclosed and what may be withheld?

3. How must material be separated or redacted?

4. Can fees be charged and disclosure conditioned on payments? 

5. Is the response format compliant with the Act’s requirements?

6. Is the cost of a challenge worth the object to be gained by withholding?

7. Who is issuing the request and why?

8. Who must be involved in the response?

III.  Conflicts of Interest

The primary statutes addressing the do's and don'ts in these areas follow along with editorial and comment, and certain language has been highlighted to pinpoint the most usually found or expressed concerns.

POLITICAL ACTIVITY CONFLICTS AND DUAL EMPLOYMENT/APPOINTMENT CONFLICTS.

A. MCL § § 15.401 et. seq., POLITICAL ACTIVITIES BY PUBLIC EMPLOYEES (applies to public school district employees but not current public school district board members).

“Public employee” defined. 

As used in this act, “public employee” means an employee of the state classified civil service, or an employee of a political subdivision (e.g., a school district) of the state who is not an elected official. 

Employee of political subdivision of state; permissible political activities; resignation; leave of absence. 


(1) 
An employee of a political subdivision of the state may: 



(a)
Become a member of a political party committee formed or authorized under the election laws of this state. 



(b) 
Be a delegate to a state convention, or a district or county convention held by a political party in this state. 



(c) 
Become a candidate for nomination and election to any state elective office, or any district, county, city, village, township, school district, or other local elective office without first obtaining a leave of absence from his employment. If the person becomes a candidate for elective office within the unit of government or school district in which he is employed, unless contrary to a collective bargaining agreement the employer may require the person to request and take a leave of absence without pay when he complies with the candidacy filing requirements, or 60 days before any election relating to that position, whichever date is closer to the election. 



(d)
Engage in other political activities on behalf of a candidate or issue in connection with partisan or nonpartisan elections. 


(2) 
However, a public employee of a unit of local government or school district who is elected to an office within that unit of local government or school district shall resign or may be granted a leave of absence from his employment during his elected term. 
Coercion of payment, loan, or contribution prohibited. 

A public employer, public employee or an elected or appointed official may not personally, or through an agent, coerce, attempt to coerce, or command another public employee to pay, lend, or contribute anything of value to a party, committee, organization, agency, or person for the benefit of a person seeking or holding elected office, or for the purpose of furthering or defeating a proposed law, ballot question, or other measure that may be submitted to a vote of the electors. 

Compliance with federal laws or regulations; disciplinary actions. 

Public employees whose political activities are subject to restrictions imposed by laws or regulations of the United States shall comply with those restrictions notwithstanding any contrary provisions of this act. This act shall not be construed as prohibiting the state or a political subdivision thereof from instituting or implementing a disciplinary action against a public employee, in compliance with a determination of the United States civil service commission or a court of the United States pursuant to sections 1501 through 1508 of title 5 of the United States code.

B.  TITLE 5 OF THE UNITED STATES CODE – POLITICAL ACTIVITY OF CERTAIN STATE AND LOCAL EMPLOYEES (applies to certain school district employees)

Definitions

(1)
"State" means a state … of the United States;

(2)
"State or local agency" means the executive branch of a State, municipality, or other political subdivision of a State (e.g., school district), or an agency or department thereof;

(4)
"State or local officer or employee" means an individual employed by a State or local agency whose principal employment is in connection with an activity which is financed in whole or in part by loans or grants made by the United States or Federal Agency, but does not include-

(A)
an individual who exercises no functions in connection with that activity; or

(B)
an individual employed by an educational research institution, establishment, 
agency, or system which is supported in whole or in part by a State or political 
subdivision thereof, or by a recognized religious, philanthropic, or cultural 
organization.

Influencing elections; taking part in political campaigns; prohibitions; exceptions

A State or local officer or employee may not-

(1) use his official authority or influence for the purpose of interfering with or affecting the result of an election or a nomination for office;

(2)directly or indirectly coerce, attempt to coerce, command, or advise a State or local officer or employee to pay, lend, or contribute anything of value to a party, committee, organization, agency, or person for political purposes; or

A State or local officer or employee retains the right to vote as he chooses and to express his opinions on political subjects and candidates 

C.  MCL § § 169.201 et. seq., The MICHIGAN CAMPAIGN FINANCE ACT (applies to school district employees, appointees, board members and agents)

Contributions, expenditures, or volunteer personal services; prohibitions; violation as misdemeanor; penalty. 


(1)
A public body or an individual acting for a public body shall not use or authorize the use of funds, personnel, office space, computer hardware or software, property, stationery, postage, vehicles, equipment, supplies, or other public resources to make a contribution or expenditure or provide volunteer personal services that are excluded from the definition of contribution …. 

This subsection does not apply to any of the following: 



(a)
The expression of views by an elected or appointed public official who has policy making responsibilities. 



(b) 
The production or dissemination of factual information concerning issues relevant to the function of the public body. 



(c) 
The production or dissemination of debates, interviews, commentary, or information by a broadcasting station, newspaper, magazine, or other periodical or publication in the regular course of broadcasting or publication. 



(d) 
The use of a public facility owned or leased by, or on behalf of, a public body if any candidate or committee has an equal opportunity to use the public facility. 



(e) 
The use of a public facility owned or leased by, or on behalf of, a public body if that facility is primarily used as a family dwelling and is not used to conduct a fund-raising event. 



(f) 
An elected or appointed public official or an employee of a public body who, when not acting for a public body but is on his or her own personal time, is expressing his or her own personal views, is expending his or her own personal funds, or is providing his or her own personal volunteer services. 

D.  MCL§ §  15.181 et. seq., The INCOMPATIBLE OFFICES ACT.(Can apply to anyone holding public office and includes school district employees and board members)  


The Incompatible Offices Act provides that certain public officials and employees may not hold two or more incompatible offices at the same time.  MCL § 15.182.


The Act defines incompatible offices as:

public offices held
 by a public official which, when the official is performing the duties of any of the public offices held by the official, results in any of the following with respect to those offices held:

(i)
The subordination of one public office to another.

(ii)
The supervision of one public office by another.

(iii)
A breach of duty of public office.

MCL § 15.181.


The Act’s definitions of public employee and public officer follow:

"Public employee" means an employee of this state, an employee of a city, village, township, or county of this state, or an employee of a department, board, agency, institution, commission, authority, division, council, college, university, school district, intermediate school district, special district, or other public entity of this state or of a city, village, township, or county in this state, but does not include a person whose employment results from election or appointment.

"Public officer" means a person who is elected or appointed to any of the following:

(i) 
An office established by the state constitution of 1963.

(ii) 
A public office of a city, village, township, or county in this state.

(iii) 
A department, board, agency, institution, commission, authority, division, council, college, university, school district, intermediate school district, special district, or other public entity of this state or a city, village, township, or county in this state.


Examples of determined, prohibited incompatible offices potentially limiting the right of school district employees or board members to freely associate include:

–
Serving as a member of a board of education in a school district and as a nursery school worker when the nursery school program is operated by the same district.  Op. Atty. Gen. 1992, No. 6728, p.172.

–
Serving as a member of a board of education in a school district and as a part-time athletic coach employed by the same district.  Op. Atty. Gen. 1990, No. 6642, p. 283.

–
Serving as a member of a board of education in a school district and as a bus driver for the same district.  Op. Atty. Gen. 1986, No. 6368, p. 296.

–
Serving as a member of a board of education in a school district and as president of a community college district where the two districts enter into contract negotiations or into a contract or into a dispute.  Op. Atty. Gen. 1983, No. 6164, p. 126.

–
Serving as a teacher in a school district and as a member of the board of education of an intermediate school district where the person serves on a student’s individualized educational planning committee.  Op. Atty. Gen. 1982, No. 6101, p. 744.

–
Serving as an associate superintendent of schools of a school district and as an elected official to the State Board of Education.  Op. Atty. Gen. 1980, No. 5748, p. 900.

–
Serving as city treasurer and school board trustee in the same city.  Op. Atty. Gen. 1990, No. 6611, p. 295.

–
Serving as a member of the school board and village trustee or city superintendent of public works if there is a contract between the two public bodies which imposes a duty upon the named official.  Op. Atty. Gen. 1980, No. 5626, p. 537.

–
Serving as a member of the county board of commissioners and as executive deputy superintendent of a school district located in the same county where a contract exists between the governmental units and the units are subject to the jurisdiction of the county tax allocation board.  Op. Atty. Gen. 1989, No. 6637, p. 5.

–
Serving as dean of a community college and as a member of the county board of commissioners.  Op. Atty. Gen. 1987, No. 6418, p. 15.

–
Serving as a member of the board of education of a school district and member of a county board of commissioners in the same county where separate tax rate limitations have not been adopted.  Op. Atty. Gen. 1984, No. 6248, p. 389.

–
Serving as a township trustee and a school district superintendent.  Contesti v. Attorney General, 164 Mich. App. 271, 416 N.W.2d 410 (1987).

–
Serving as a township supervisor and as a member of a board of education of a school district located in a county where the county tax allocation board annually allocates millage.  Op. Atty. Gen. 1991, No. 6695, p. 76.

–
Serving as township trustee and superintendent of schools of a school district located within the same county.  Op. Atty. Gen. 1984, No. 6214, p. 274.

–
Serving as a teacher in one district and member of a collective bargaining organization that also represents teachers in another district where the teacher is a board member.  Op. Atty. Gen. 1980, No. 5682, p. 719.


What many people fail to understand when analyzing their obligations under the IPOA as public servants or as servants of the public, is that incompatibility may have nothing to do with the issue of whether a conflict in fact has occurred or will in fact occur or the issue of whether one or the other or both of the public service obligations being contemplated are "compensated" positions. MCL § 15.182; § 15.403; Macomb County Prosecutor v Murphy, 464 Mich. 149 (2001); 
  Oakland County Prosecutor v Scott, 237 Mich App 419 (1999); Op. Atty. Gen 1986, No. 6368, p. 296;  Op. Atty. Gen. 1990, No. 6642, p. 283; Op. Atty. Gen. 1992, No. 6728, p.172.  

With respect to the first issue, all that may be needed to create incompatibility is an internal policy prohibiting the arrangement in question or the fact that a conflict would be inherent in the holding of the two public service positions being contemplated.  In addition, the argument that a dual public service position holder could abstain when and if a conflict actually occurs is of no use since abstention is not a cure for or a legitimate way to avoid the prohibition against the holding of incompatible public service positions.  The only cure for the holding of incompatible public service positions is to give one of them up.  In the Oakland County case, the Court held:

The purpose of the IPOA is to preclude any suggestion that a public official is acting out of self-interest or for hidden motives because of a conflict between the two offices of the public official.  This purpose is served by finding a breach of duty when an issue arises in which the interests of one constituency … conflict with the interests of a separate constituency represented by the official.  In evaluating whether a breach of duty exists under the IPOA, the salient question is not whether the public official will in fact be affected, but whether there exists the possibility that actions in one office will be influenced by the other position held by the public official.  …  [T]he possibility, however slight, that [the official's] vote could be improperly influenced [creates incompatibility].  [Further], [i]t is well settled that abstaining from any official action in an attempt to avoid an incompatibility does not remedy a breach of duty and that vacating one of the offices is the only solution to the problem.

Oakland County, supra, at 423-424(emphasis and editorial added, citations omitted).


With respect to the issue of whether it is relevant that a public service position may be uncompensated by the public entity, suffice it to say that the IPOA applies to "public offices" and not just paid public "employment."  Nothing in the definition of "public offices" relates to whether the occupant of those offices is paid or unpaid, an employee, a volunteer, or a contracted service provider or whether the office is a paid, appointed, elected or voluntary position.  It is the holding of the position or office, however held, that triggers scrutiny under the IPOA.  


Were it otherwise, then the Attorney General would have been wrong when he held that a public school district board member was prohibited from being an independent contractor (a nonemployee relationship) for the same district.  OAG, 1992, supra.  In fact, it is precisely because the IPOA applies to positions held, whether paid or unpaid and regardless of whether held as an employee, volunteer or contractor, that the IPOA had to carve out exceptions for certain public positions some of which can be paid positions, or contracted positions, employee positions or volunteer positions.  For example, section 3 of the IPOA (MCL § 15.183) excepts from the IPOA's  prohibitions certain instances of public service as a firefighter, a board member of a college or university, a member of a tax increment finance authority, a member of a downtown development authority, a member of a local development finance authority, or as an emergency medical technician.


Other sections of the IPOA worth noting follow:

Sec. 2. 


(1) Except as provided in section 3, a public officer or public employee shall not hold 2 or more incompatible offices at the same time.

Sec. 3. 


(1) Section 2 does not prohibit a public officer's or public employee's appointment or election to, or membership on, a governing board of an institution of higher education. However, a public officer or public employee shall not be a member of governing boards of more than 1 institution of higher education simultaneously, and a public officer or public employee shall not be an employee and member of a governing board of an institution of higher education simultaneously.

(2) Section 2 does not prohibit a member of a school board of 1 school district from being a superintendent of schools of another school district.


(3) Section 2 does not prohibit a public officer or public employee of a city, village, township, school district, community college district, or county from being appointed to and serving as a member of the board of a tax increment finance authority under the tax increment finance authority act, 1980 PA 450, MCL 125.1801 to 125.1830, a downtown development authority under 1975 PA 197, MCL 125.1651 to 125.1681, a local development finance authority under the local development financing act, 1986 PA 281, MCL 125.2151 to 125.2174, or a brownfield redevelopment authority under the brownfield redevelopment financing act, 1996 PA 381, MCL 125.2651 to 125.2672.


4) Section 2 does not do any of the following:



(a) Prohibit public officers or public employees of a city, village, township, or county having a population of less than 25,000 from serving, with or without compensation, as emergency medical services personnel as defined in section 20904 of the public health code, 1978 PA 368, MCL 333.20904.



(b) Prohibit public officers or public employees of a city, village, township, or county having a population of less than 25,000 from serving, with or without compensation, as a firefighter in that city, village, township, or county if that firefighter is not any of the following:




(i) 
A full-time firefighter.




(ii)
A fire chief.

(iii) 
A person who negotiates with the city, village, township, or county on behalf of the firefighters.



(c) Limit the authority of the governing body of a city, village, township, or county having a population of less than 25,000 to authorize a public officer or public employee to perform, with or without compensation, other additional services for the unit of local government.


(5)
This section does not relieve a person from otherwise meeting statutory or constitutional qualifications for eligibility to, or the continued holding of, a public office.


(6) 
This section does not allow or sanction activity constituting conflict of interest prohibited by the constitution or laws of this state.

(7) 
This section does not allow or sanction specific actions taken in the course of performance of duties as a public official or as a member of a governing body of an institution of higher education that would result in a breach of duty as a public officer or board member.

Sec. 4. 

The attorney general or a prosecuting attorney may apply to the circuit court for Ingham county or to the circuit court for the county in which the alleged act or practice in violation of this act is alleged to have occurred or in which a party to the alleged violative act or practice resides, for injunctive or other appropriate judicial relief or remedy. However, this act shall not create a private cause of action.

Sec. 5. 

An action of a public officer or public employee shall not be absolutely void by reason of this act. An action of a public officer or public employee shall be voidable only by discretionary action of a court of competent jurisdiction, as prescribed in section 4. However, any judicial relief or judicial remedy shall operate prospectively only.

IPOA Questions and Answers

1.  Does the IPOA apply to school board members?


Yes.

2.  Does the IPOA apply to school district employees?


Yes.

3.  Is the term "public office" defined in the IPOA?


No.

4.  Is the term "public employee" defined in the IPOA?


Yes, but only in terms of the public entities whose employees are subject to the IPOA and only to the extent that the term public employee excludes a "person whose employment results from election or appointment" (and, therefore, by implication, elected and appointed public officials are not  public employees under the IPOA even though they may be considered employees under other laws).

5.  Is the term "employee" defined in the IPOA?


No.
6.  Is the term "public officer" defined in the IPOA?


Yes, it is a person who is "elected or appointed" to one of the kinds of public positions described in one of the kinds of public entities listed.

7.  Is a "public office" only an office capable of being held by a "public officer"?


No, offices held by public employees can be subject to the IPOA. 

8.  Is the simultaneous occupancy of two or more public offices by a person a violation of the IPOA?


Only if the multiple office holding involves the simultaneous holding of "incompatible offices."

9.  What are íncompatible offices"?


"Incompatible offices" means public offices held by a public official which, when the official is performing the duties of any of the public offices held by the official, results in any of the following with respect to those offices held:


(i) 
The subordination of 1 public office to another.


(ii) 
The supervision of 1 public office by another.


(iii) 
A breach of duty of public office.
10.  Is the term "public official" defined in the IPOA?


No.

11.  Is a public official only someone who is elected or appointed?


No, public employees have been held by the attorney general and our courts to be public officials.

12.  Can a volunteer be a public official?


The IPOA has special exemptions written right in it for certain types of volunteers so presumably, not all volunteers are per se exempt from the IPOA or they too would have been included. This is so because the IPOA covers public offices both paid and unpaid and regardless of whether paid or unpaid and, therefore, the IPOA applies to the paid and unpaid public officials who occupy those offices.  For example, public school board members, although elected, are unpaid and would be considered volunteers and yet there is no question but that the IPOA applies to them.  The IPOA attempts to focus on the roles dual or multiple public office holders are simultaneously playing and the effect those dual or multiple roles have upon factors like the independence of the offices involved, the prejudices of the role player, the relationship between the offices, and the loyalty of the role player to each of the public offices held.

13.  Can an individual sue under the IPOA to challenge the legality of simultaneously held public offices on the basis of incompatibility?


Our courts have held that the IPOA does not create a private right of action and that individuals do not have the right to seek redress pursuant to it.  The IPOA vests only the State Attorney General and certain county prosecutors with the authority to enforce the IPOA and to seek judicial intervention to that end.  Plaintiffs try to get around this by seeking "declaratory relief" but the appellate courts do not permit this as a means to avoid the lack of standing on the part of individuals to sue under or to enforce or to enjoin conduct in the name of the IPOA – only the Attorney General or an appropriate county prosecutor can do those things.

14.  What does the term "employee" legally mean?


This question has been debated by governments, courts, taxing authorities, philosophers, writers, theologians and lawmakers for centuries and the best that can be said presently in response to this question is:  "It depends."  One thing is, however, certain.  The definition of employee does not turn necessarily on whether an individual is being compensated for what he or she is doing.

A commonly used, fundamental definition of employee used in our federal and state wage laws is:  "One who is employed by an employer."  These laws define the term "employ" as "to suffer or permit to work."  Nowhere in these terms is anything like compensation even mentioned.  In fact, wage laws presuppose that work related pay may not even be involved.  Those laws were designed, in part, to define as employer-employee relationships other relationships between people, or between companies (masters) and their servants, which were specifically structured not to be or which were traditionally treated as something other than employer-employee relationships. 

In fact, one of the primary focal points of these laws was to severely limit the traditional notion that independent contractors and volunteers could never be considered as employees.  Under our wage laws, many an independent contractor and volunteer have qualified as employees despite their label.

Under the IPOA, the approach is no different – it is what you are doing, the offices you hold, and their relationship to each other that are critical and not whether you may hold them as an independent contractor, a volunteer or in an unpaid capacity.  Hence, offices held by independent contractors, volunteers, appointees, elected officials, part-timers, paid volunteers, employees, and unpaid individuals have all been subject to scrutiny under and the prohibitions of the IPOA.

15.  Is there mere possibility of incompatibility between simultaneously held public offices enough to constitute a violation of the IPOA?


If the offices involved are in separate, public entities, which have no relationship (direct, indirect, contractual) with each other, and the simultaneous holding of those offices is not otherwise specifically prohibited, including by some other provision, then the possibility that one day such a relationship could occur that might render the offices incompatible if simultaneously held is not enough to render the offices presently incompatible if simultaneously held.

16.  Can an elected public school board member also be an employee for the same school district?


No.  This is not primarily because of the IPOA but, rather, another law which specifically states that "a public employee of a … school district who is elected to an office within that … school district shall resign or may be granted a leave of absence from his employment during his elected term."  MCL§ 15.403.

CONTRACT/FINANCIAL CONFLICTS
CONFLICTS OF INTEREST.


In the broadest sense, the conduct of public officials and employees is prescribed by the constitution of 1963 (e.g. Art. IV §10), by statute and by the common-law or the body of law created by judicial and attorney general interpretations, opinions and decisions.


All of the essential dictates, mandates and prohibitions contained or set forth in the constitution of 1963 which are applicable to “state officers” and “political subdivisions of the state” can affect public employee records and record keeping.


Article IV, §10 of the constitution of 1963 prohibits a “state officer” from being “interested, directly or indirectly in any contract with any political subdivision . . . which shall cause a substantial conflict of interest.”  That article further provides that the “legislature shall . . . implement” that provision “by appropriate legislation.”  In addition, the constitution provides that all state officers are and must be sworn to “support the Constitution of the United States and the constitution of this state” and to “faithfully discharge the duties of the[ir] office . . . to the best of their ability.”  Constitution of 1963, Art. XI §1.  Finally, the constitution prohibits political subdivisions  from granting or authorizing “extra compensation” to any public officer after his or her service has been rendered or any contract between him or her and the political subdivision has been entered into.  Id., Art XI § 2.


In keeping with the constitutional requirement that the legislature pass laws further governing the conflict of interest “do’s and don’ts” of state officers and employees, a whole host of acts and statutes have been enacted over time which apply to such persons.  See, e.g., MCL §15.1 et seq. (fidelity bonds and oaths); §15.181 et seq. (Incompatible Offices Act); §15.301 et seq. (Conflict of Interest Act); §15.321 et seq. (public contract conflicts).


MCL § 15.301 et. seq., prohibits certain kinds of state employees from having an interest in, directly or indirectly, a contract with a school district.  Id., at .301.


MCL § 15.321 et. seq., provides that a “public servant shall not be a party, directly or indirectly, to any contract between himself or herself and the public entity of which he or she is an officer or employee.”  Id., at .322.


This act also prohibits public servants from directly or indirectly soliciting any contract between his or her public entity employer and any of the following:

(a)
Him or herself.

(b)
Any firm, meaning a co-partnership or other unincorporated association, of which her or she is a partner, member or employee.

(c)
Any private corporation in which he or she is a stockholder owning more than 1% of the total outstanding stock of any class if the stock is not listed on a stock exchange, or stock with a present total market value in excess of $25,000.00 if the stock is listed on a stock exchange or of which he or she is a director officer, or employee.

(d)
Any trust of which he or she is a beneficiary or trustee.

Id., at .322.


Further, this act specifies that with respect to any contract covered by the act, the public servant shall not:

(a)
Take any part in the negotiations for such a contract or the renegotiation or amendment of the contract, or the approval of the contract.

(b)
Represent either party in the transaction.

Id.


The act does not apply to:

(a)
A public servant who is paid for working an average of 25 hours per week or less for a public entity.

(b)
A public servant who is an employee of a public community college, junior college or state college or university.

Id., at .323.


Contracts and/or people covered by the act must meet all of the following requirements:

(a)
The public servant promptly discloses any pecuniary interest in the contract to the official body that has power to approve the contract, which disclosure shall be made a matter of record in its official proceedings.  Unless the public servant making the disclosure will directly benefit from the contract in an amount less than $250.00 and less than 5% of the public cost of the contract and the public servant files a sworn affidavit to that effect with the official body or the contract is for emergency repairs or services, the disclosure shall be made in either of the following manners:

(i)
The public servant promptly discloses in writing to the presiding officer, or if the presiding officer is the public servant who is a party to the contract, to the clerk, the pecuniary interest in the contract at least 7 days prior to the meeting at which a vote will be taken.  The disclosure shall be made public in the same manner as a public meeting notice.

(ii)
The public servant discloses the pecuniary interest at a public meeting of the official body.  The vote shall be taken at a meeting of the official body held at least 7 days after the meeting at which the disclosure is made.  If the amount of the direct benefit to the public servant is more than $5,000.00, disclosure must be made as provided under this subparagraph.

(b)
The contract is approved by a vote of not less than 2/3 of the full membership of the approving body in open session without the vote of the public servant making the disclosure.

(c)
The official body discloses the following summary information in its official minutes:

(i)
The name of each party involved in the contract.

(ii)
The terms of the contract, including duration, financial consideration between parties, facilities or services of the public entity included in the contract, and the nature and degree of assignment of employees of the public entity for fulfillment of the contract.



    (iii)
The nature of any pecuniary interest.

Id.


This act also provides that if “2/3 of the members are not eligible . . . to vote on a contract or to constitute a quorum, a member may be counted for purposes of a quorum and may vote on the contract [even] if the member will directly benefit from the contract [but only so long as he or she benefits] in an amount less than $250.00 and less than 5% of the public cost of the contract and the member files a sworn affidavit to that effect with official body.”  Id.


The act does not apply to:

(a)
Contracts between public entities;

(b)
Contracts awarded to the lowest qualified bidder, other than a public servant, upon receipt of sealed bids pursuant to a published notice therefor provided such notice does not bar, except as authorized by law, any qualified person, firm, corporation or trust from bidding; and

(c)
Contracts for public utility services where the rates therefor are regulated by the state or federal government.

Id., at .324.


However, the exceptions set forth above will not apply to “amendments or renegotiations of a contract nor to additional payments thereunder which were not authorized by the contract at the time of the award.”  Id.


The act does not void contracts which violate it but merely renders them voidable by a court where it is the public entity which is seeking to void it and where it is established that the other party to the contract or the assignee of such a contract had actual knowledge of the prohibited activity.  Id., at .324.


The limitation period for actions seeking to void contracts violating the act is one year after discovery of circumstances suggesting a violation of the act.  Id.


The act does not allow and actually prohibits the voiding of negotiable and nonnegotiable bonds, notes or evidences of indebtedness which are in the hands of purchasers who purchased them for value.  Id.


Finally, the act also provides that even in the case of contracts which violate the act, a court may still require the public entity to pay the value for whatever it received and may allow the parties to settle the violation.  Id.
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� While there is no requirement that school board meetings be held in the district, this is the safest practice.  Out of district retreat meetings are permissible but the Attorney General has opined that the location for all meetings should be in the district whenever possible and, in any event, must be held at a location that is not inconvenient or difficult for citizens residing in the district to attend and that a district must make a sincere effort to hold its meetings at a location which can reasonably accommodate the number of people who may reasonably be expected to attend.  Op. Atty. Gen. 1977, No. 5183, 1979, No. 5560 and NO. 5614.


� Rules such as designating the point in the meeting when public comment will occur; the length of time for public comment and for each speaker (provided everyone who can and wishes to speak is able to do so); that speakers identify themselves; that speakers sign up ahead of time to speak; that groups have a designated spokesperson, that recording be done in accordance with certain regulations.  See 1980 OAG 5332; 1978 Oag 5332; 1977 OAG 5183; 1988 OAG 6499.


� MCL 380.1808, also provides:


(1) If a person conducts himself or herself in a disorderly manner at a board of education meeting or a school district meeting and, after notice from the officer presiding, persists therein, the officer presiding may order the disorderly person to withdraw form the meeting, and on the person's refusal may order a law enforcement officer or other person to take the disorderly person into custody until the meeting is adjourned.


(2) A person who refuses to withdraw from the meeting on being so ordered, or a person who wilfully disturbs a school district meeting by rude and indecent behavior, by profane or indecent discourse, or in other ways makes a disturbance, is guilty of a misdemeanor punishable by a fine of not less than $2.00 nor more than $50.00, or by imprisonment for not more than 30 days, or both.�





� Repealed Health Care Arbitration provisions.


�	Is this at the Open Meeting, must it be before the Closed Session, or can it be at the Closed Session itself ? – see the rest of the text of the section wherein it is implied that closed sessions must be approved at a regular meeting. If this is true, then it would mean that stand alone closed sessions and closed sessions convened other than at the end of or within an open meeting, would be prohibited. 





�	Both former Attorney General Jennifer Granholm and her predecessor, Frank Kelly, have opined that revealing closed session meeting minutes to a member of the public may give rise to both criminal and civil liability on the part of the person who reveals the minutes.  See Op. Atty. Gen. 1981, No. 6019, Op. Atty. Gen. 1986, No. 6365, Op. Atty. Gen. 2000, No. 7061.  The Attorney General has correctly recognized that the Open Meetings Act clearly and unequivocally "prohibits disclosure of the minutes of a closed session unless such disclosure is ordered by a court in an appropriate action."  Op. Atty. Gen. 1986, No. 6365.





�	This is the language that implies that closed sessions can only occur at regular meetings.


� 	Does not require a 2/3 roll call vote.


�	Does not require a 2/3 roll call vote.


�	Does not require a 2/3 roll call vote.


�	Does require a 2/3 roll call vote.  This purpose has also been held by the Attorney General to apply only when a property is being acquired by the public entity by purchase or lease.  Op. Atty. Gen. 1978, No. 5284.


�	Does require a 2/3 roll call vote.


� Does require a 2/3 roll call vote.


� Does not require a 2/3 roll call vote.


�Does require a 2/3 roll call vote. This purpose includes closed sessions to consider material which does not have to be disclosed or which is prohibited from being disclosed under either the Freedom of Information Act or the Family Educational and Privacy Rights Act and material covered by legally recognized privileges such as the attorney-client privilege.  However, the Court in People v Whitney, 228 Mich App 230, app. den. 457 Mich 890 (1998), cautioned that other state and federal statutes can not be used as pretext's for an intentional violation of the Open Meetings Act and, in particular, held that were the attorney client privilege is invoked, the closed session must be for the purpose of considering a written opinion of legal counsel for the purpose of actually dispensing legal advice and limited to discussion just about that advice unless the discussion is about some other subject also permitted in the closed session section of the open meetings act and the session was properly convened with respect to all subjects discussed.


� Does not require a 2/3 roll call vote.


� Does not require a 2/3 roll call vote.


� FERPA is covered in the last swection of this material


� This does not apply to closed session minutes.  See footnote 3 and the text to which it pertains.


� This does not apply to closed session minutes – see footnote 15 above.


� This does not apply to closed session minutes – see footnote 15 above.


� This does not apply to closed session minutes – see footnote 15 above.


� This kind of action is not limited by a time period like those applicable to actions seeking to invalidate a decision.


� Read literally, this provision would not apply, for example, to an action brought to invalidate a decision but which did not seek injunctive relief or to compel action.


� The term public officials does not include all public employees. Op. Atty. Gen. 1977, No. 5183.  In that opinion, the Attorney General opined that the test to determine whether a public employee or a person is a public official is the 5 part test in People v Freedland, 308 Mich 449 (1944).  That case stated that the following, five elements are indispensable:


1. 	Office of the official must be created by the constitution or authority conferred by the legislature;


2.	Must possess by delegation a portion of the state's sovereign power;


3. 	Power conferred and duty to be discharged must be defined, expressly or impliedly, in the constitution or by the legislation;


4.	Duties must be exercised independently and without control of a superior power other than the law and not by an inferior office; and


5.	Must not be temporary or occasional.  





However, the Court of Appeals has held that a non-public official who conspires with one to violate the Act in a manner that would subject the public official to criminal responsibility will also subject the non-official to the same responsibility for aiding and abetting the violation.  People v Whitney, 228 Mich App 230 app. den. 457 Mich 890 (1998).


� To constitute a "meeting" of a public body, as contemplated by Open Meetings Act (OMA), the following elements must be present: (1) a quorum, and (2) deliberation or rendering of a decision, (3) on a matter of public policy. Ryant v. Cleveland Township (2000) 608 N.W.2d 101, 239 Mich. App. 430.


� For example, the Attorney General has opined that when members of public body meet to discuss their individual elections and political concerns, they are not considering matters of public policy within meaning of Open Meetings Act, and need not follow requirements of the Act. Op.Atty.Gen.1979, No. 5444, p. 57.


� "Public body" means any of the following:


(i) A state officer, employee, agency, department, division, bureau, board, commission, council, authority, or other body in the executive branch of the state government, but does not include the governor or lieutenant governor, the executive office of the governor or lieutenant governor, or employees thereof.


(ii) An agency, board, commission, or council in the legislative branch of the state government.


(iii) A county, city, township, village, intercounty, intercity, or regional governing body, council, school district, special district, or municipal corporation, or a board, department, commission, council, or agency thereof.


(iv) Any other body which is created by state or local authority or which is primarily funded by or through state or local authority.


(v) The judiciary, including the office of the county clerk and employees thereof when acting in the capacity of clerk to the circuit court, is not included in the definition of public body.





� Remember, an "official function" would not only include a properly convened public meeting, but also one which is held illegally, or one which should have been convened pursuant to the OMA but was not.





� All three would constitute public bodies per the FOIA – see note 3 above.


� FOIA generally permits but does not require the withholding of certain public records but, in some limited cases, it requires withholding.





� It must be noted that even when a release has been obtained or the need for one is obviated by a FERPA exception, other record keeping and notice requirements may still pertain to the communication of the educational record.


� These would also, therefore, be the most likely subjects of a permissible closed session.


�We once exempted, the material remains exempted as it travels through an agency.


� This FOIA exception has been specifically excluded by its own terms from being a legitimate subject for consideration in a closed session.  However, it is one of the most important exemptions for advisory committees.


� This is one of only two instances when the Act requires nondisclosure.  The other is in the next, text paragraph following this note.


� See the section covering the Family Educational Rights and Privacy Act or FERPA.


� This is the second instance when the act requires nondisclosure.


� The list of exemptions above.


� See footnotes 25 and 26 and the text accompanying them.


� The Attorney General has determined that this limitation applies only to the labor aspects of searching, examining, reviewing, deleting and separating and not to the cost of copying and publishing.  In other words, proper copying and publication costs can be charged even if they do not result in unreasonably high costs to the public body.  Op. Atty. Gen. 2001, No. 7083.


� As will be seen later in this paper, the word held is very important because it is this word that establishes that the IPOA prohibits the simultaneous holding of certain public service positions irrespective of whether those positions are paid or unpaid positions, elected or appointed positions, or positions held by an employee, volunteer or contractor. 





� Although it did not overrule the Court of Appeals decision in the Oakland County case, the Supreme Court in the Macomb County case held that given the facts of that case, an actual conflict would have to be shown with respect to the two public offices involved in that case before it could be said that they were incompatible.


� And this is the safest, most conservative view.
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